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CHAPTER THE FIRST, 


Or PROPERTY, IN GENERAL. 


HE former book of theſe commentaries having 

» treated at large of the jura perſonarum, or ſuch 
rights and duties as are annexed to the perſons of 

men, the objects of our enquiry in this ſecond book 

will be the jura rerum, or, thoſe rights which a man may 
acquire in and to ſuch external things as are unconneQed 
with his perſon. Theſe are what the writers on natural law _ 
ſtyle the rights of dominion, or property, concerning the nature 
and original of which I ſhall firſt premiſe a few obſervations, 
before I proceed to diſtribute and conſider its ſeveral objects. 


Vor. II. B | THERE 
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Traxx is nothing which ſo generally ſtrikes the imagination, 
and engages the affections of mankind, as the right of property; 
or that ſole and deſpotic dominion which one manclaims and ex- 
erciſes over the external things of the world, in total excluſion 
of the right of any other individual in the univerſe. And yet 
there are very few, that will give themſelves the trouble to 
conſider the original and foundation of this right. Pleaſed as 
we are with the poſſeſſion, we ſeem afraid to look back to the 
means by which it was acquired, as if fearful of ſome defect in 
our title; or at beſt we reſt ſatisfied with the deciſion of the 
laws in our favour, without examining the reaſon or authority 
upon which thoſe laws have been built. We think it enough 
that our title is derived by the grant of the former proprietor, 
by deſcent from our anceſtors, or by the laſt will and teſtament 
of the dying owner; not caring to reflect that (accurately and 
ſtrictly ſpeaking) there is no foundation in nature or in natural 
law, why a ſet of words upon parchment ſhould convey the do- 
minion of land; why the ſon ſhould have a right to exclude his 
fellow creatures from a determinate ſpot of ground, becauſe his 
father had done ſo before bim; or why the occupier of a parti- 
cular field or of a jewel, when lying on his death-bed and no 


longer able to maintain poſſeſſion, ſhould be entitled to tell the 


reſt of the world which of them ſhould enjoy it after him. 
"Theſe enquiries, it muſt be owned, would be uſeleſs and even 
troubleſome in common life. It is well if the maſs of mankind 
will obey the laws when made, without {crutinizing tco nicely 
into the reaſons of making them. But, when law is to be con- 
ſidered not only as matter of practice, but alſo as a rational 
ſcience, it cannot be improper or uſeleſs to examine more 


deeply the ruciments and grounds of theſe poſitive conſtitu- 
tions of ſociety, 


IN the beginning of the world, we are informed by holy 
writ, the all · bountiful Creator gave to man dominion over all 
the earth; and over the fiſh of the ſea, and over the fowl of 
© the air, and over every living thing that moveth upon the 

« earth.” 
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« earth (a). This is the only true and ſolid foundation of man's 


dominion over external things, whatever airy metaphyſical no- 
tions may have been ſtarted by fanciful writers upon this ſub- 


ject. The earth therefore, and all things therein, are the 


general property of all mankind, excluſive of other beings, 
from the immediate gift of the Creator. And, while the earth 
continued bare of inhabitants, it is reaſonable to ſuppoſe, that 
all was in common among them, and that every one took from 
the public ſtock to his own uſe ſuch things as his immediate 
neceſſities required, . 


THEst general notions of property were then ſufficient to 
anſwer all the purpoſes of human life; and might perhaps ſtiil 
have anſwered them, had it been poſſible for mankind to have 
remained in a ſtate of primeval ſimplicity : as may be colicQed 
from the manners of many American nations when firſt diſco- 


vered by the Europeans; and from the antient method of living 


among the firſt Europeans themſelves, if we may credit either 
the memorials of them preſerved in the golden age of the poets, 
or the uniform accounts given by hiſtorians of thoſe times, 
wherein „ erant omnia commun ia et indiviſa omnibus, veluti 
« unum cundiis patrimonium eſſet (b).“ Not that this communion 


of goods ſeems ever to have been applicable, even in the ear- 


lieſt ages, to aught but the ſub/ance of the thing; nor could 
it be extended toshe v/e of it. For, by the law of nature and 
reaſon, he who firſt began to uſe it, acquired therein a kind of 
tranſient property, that Jaſted ſo long as he was uſing it, and 
no longer (c): or, to ſpeak with greater preciſion, the right of 


poſſeſſion continued for the ſame time only that the 44 of poſ- 


ſeſſion laſted. Thus the ground was in common, and no part 


of it was the permanent property of any man in particular: 


yet whoever was in the occupation of any determinate ſpot of 
it, for reſt, for ſhade, or the like, acquired for the time a fort 
of ownerſhip, from which it would have been unjuſt, and con- 
trary to the law of nature, to have driven him by force ; but 


(a) Gen. i. 28. | (e) Baibeyr, Puff, I. 4. c. 4. 
B 2 the 


(b) Juſtin, J 43. c. 1. 
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the inſtant that he quitted the uſe or occupation of it, another 
might ſeiſe it without injuſtice. Thus alſo a vine or other tree 
might be ſaid to be in common, as all men were equally enti- 
tled to its produce; and yet any private individual might gain 
the ſole property of the fruit, which he had gathered for his 
own repaſt. A doctrine well illuſtrated by Cicero, who com- 
pares the world to a great theatre, which is common to the 
public, and yet the place which any man has taken is for the 
time his own (d). | 


Eur when mankind increaſed in number, craft, and ambi- 
tion, it became neceſſary to entertain conceptions of more per- 
manent dominion ; and to appropriate to individuals not the 
immediate uſe only, but the very /ubſance of the thing to be 
uſed. Otherwiſe innumerable tumults muſt have ariſen, and 
the good order of the world been continually broken and diſ- 
turbed, while a variety of perſons were ſtriving who ſhould get 
the firſt occupation of the ſame thing, or diſputing which of 
them had actually gained it. As human life alſo grew more 
and more refined, abundance of conveniences were deviſed to 
render it more eaſy, commodious, and agreeable ; as, habita- 
tions for ſhelter and ſafety, and raiment for warmth and de- 
cency. But no man would be at the trouble to provide either, 
ſo long as he had only an uſufcuctuary property in them, 
which was to ceaſe the inſtant that he quittgd poſſeſſion ;—if, 
as ſoon as he walked out of his tent, or pulled off his garment, 
the next ſtranger who came by would have a right to inhabit 
the one, and to wear the other. In the cafe of habitations in 
particular, it was natural to obſerve, that even the brute cre- 
ation, to whom every thing elſe was in common, maintained a 
kind of permanent property in their d wellings, eſpecially for 
the protection of their young; that the birds of the air had 
neſts, and the beaſts of the fed bad caverns, the invaſion of 
which they eſteemed a very farrar t injuſtice, and would ſa- 
crif.ce ue lives to preſerve them, Hence a property was foor 


eſta liſh: n every man's hov{e and home-itall; which ſeem to 
have bez; Ca mere temporary huts or dts cabins, 

(d) Pemas e theatrum. cum tf art ke 2 gucm quiſcue geruparit, 
Commune , r6..8 (anen dici fe, e D. 8. . 3. C. II 


ſuited 
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ſuited to the deſign of Providence for more ſpeedily peopling 
che earth, and ſuited to the wandering life of their owners, 
beſore any extenſive property in the ſoil or ground was eſta- 
bliſhed. And there can be no doubt, but that moveables of 
every kind became ſooner appropriated than the permanent 
ſubſtantial ſoil: partly becauſe they were more ſuſceptible of 
a long occupancy, which might be continued for months to- 
gether without any ſenſible interruption, and at length by uſage 
ripen into an eſtabliſhed right ; but principally becauſe few of 
them could be fit for uſe, tiil improved and meliorated by the 
bodily labour of the occupant : which bodily labour, beſtowed 
upon any ſubject which before lay in common to all men, is 
univerſally allowed to give the faireſt and moſt reaſanable ltle 
o an excluſive det therein, 


Tur article of ſnail was a more immediate call, and there- 
fore a more early conſideration, Such, as were not contented 
with the ſpontaneous product of the earth, ſought for a more 
ſolid refreſhment in the fleſh of beaſts, which they obtained 
by hunting. But the frequent diſappointments, incident to 
that method of proviſion, induced them to gather together ſuch 
animals as were of a more tame and ſequacious nature; and to 
eſtabliſh a permanent property in their flocks and herds, in 

order to ſuſtain themſelves in a leſs precarious manner, partly 
by the milk of the dams, and partly by the fleſh of the young. 
Ihe ſupport of theſe their cattle made the article of water alſo 
a very important point. - And therefure the book of Geneſis 
the moſt venerable monument of antiquity, conſidered merely 
with a view to hiſtory) will furniſh us with frequent inſtances 
of violent contentions concerning wells ; the excluſive property 
of which appears to have been eſtabliſhed in the firſt digger or 
occupant, even in ſuch places where the ground and herbage 
remained yet in common. Thus we find Abraham, who was 
but a {ojourner, aſſerting his right to a well in the country of 
Abimclech, and exacting an oath ſor his ſecurity, “ becauſe 
© he had dug that well (e). And Iſaac, about ninety years at- 


(e) Gen, xxi. 30, 
B 3 terwards, 
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terwards, re- claimed this his father's property and after much 
contention with the Philiſtines, was ſuffered to enjoy it in 
peace (f). | 


ALL this while the ſoil and paſture of the earth remained ſtill 
in common as before, and open to every occupant ; except per- 
haps in the neighbourhood of towns, where the neceſſity of a 
ſole and excluſive property in lands (for the ſake of agriculture) 
was earlier felt, and therefore more readily complied with. 
Otherwiſe, when the multitude of men and cattle had conſumed 
every convenience on one ſpot of ground, it was deemed a na- 
tural right to ſeiſe upon and occupy ſuch other lands as would. 
more eaſily ſupply their neceſſities. This practice is ſtill re- 
tained among the wild and uncultivated nations that have never 
deen formed into civil ſtates, like the Tartars and others in the 
eaſt; where the climate itſelf, and the boundleſs extent of their 
territory, conſpire to retain them ſtill in the ſame ſayage ſtate 
of vagrant liberty, which was univerſal in the earlieſt ages ; 
and which Tacitus informs us continued among the Germans 
till the decline of the Roman empire (g). We have alſo a ſtrik- 
ing example of the ſame kind in the hiſtory of Abraham and 
his nephew Lot (h). When their Joint ſubſtance became ſo 
great, that paſture and other conveniences grew ſcarce, the 
natural conſequence was that a ſtrife aroſe between their ſer- 
vants ; ſo that it was no longer praQicable to dwell together. 
This contention Abraham thus endeavoured to compoſe : „let 
« there be no ſtrife, I pray thee, between thee and me. Is 
© not the whole land before thee ? Separate thyſelf, I pray 
« thee, from me. If thou wilt take the left hand, then I will 
* go to the right; or if thou depart to the right hand, then I 
« will go to the left This plainly implies an acknowleged 
right, in either, ta.occupy whatever ground he pleaſed, that 
was not pre-occupied y other tribes. And Lot lifted up 
© his eyes, and beheld all the plain of Jordan, that it was well 
&« watered every where, even as the garden of the Lord. 
Then Lot choſe him all the plain of Jordan, and journeyed 
«c « caſt ; and Abraham dwelt in the land of Canaan.” 


{{) Gen, xxvi, 15, 1B, Ee. Cern. 16, 
(g) Celunt diſereti e dive; ut fent, (h) Cen. e x1, 
ut campus, ut nemus placut, De mer. N 


Uros 
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Uyon the ſame principle was founded the right of migra- 
tion, or ſending colonies to find out new habitations, when the 
mother - country was overcharged with inhabitants; which was 
practiſed as well by the Phænicians and Greeks, as the Ger- 
mans, Scythians, and other northern people. And, fo long as 
it was confined to the ſtocking and cultivation of deſert unin- 
habited countries, it kept ſtrictly within the limits of the law of 
nature. But how far the ſeiſing on countries already peopled, 
and driving out or maſſacring the innocent and defenceleſs na- 
tives, merely becauſe they differed from their invaders in lan- 
guage, in religion, in cuſtoms, in government, or in colour; 
how far ſuch a conduct was conſonant to nature, to reaſon, or 
to chriſtianity, deſerved well to be conſidered by thoſe, who 
have rendered their names immortal by thus civilizing mankind, 


As the world by degrees grew more populous, it daily be- 
came more difficult to find out new ſpots to inhabit, without 
encroaching upon former occupants ; and, by conſtantly occu-- 
pying the ſame individual ſpot, the fruits of the earth were 
conſumed, and its ſpontaneous produce deſtroyed, without any 
proviſion for a future ſupply or ſucceſſion, It therefore be- 


came neceſſary to purſue ſome regular method of providing a a 


conſtant ſubſiſtence ; and this neceſſity produced, or at leaſt 
promoted and encouraged, the art of agriculture. And the art 
of agriculture, by a regular connexion and conſequence, intro- 
duced and eſtabliſhed the idea of a more permanent property 
in the foil, than had hitherto been received and adopted, It 
was clear that the earth would not produce her fruits in ſuffi- 
cient quantities, without the aſſiſtance of tillage : but who 
would be at the pains of tilling it, if another might watch an 
opportunity to ſeiſe upon and enjoy the product of his induſ- 
try, art, and labour? Had not therefore a ſeparate property in 
lands, as well as moveables, been veſted in ſome individuals, 
the world muſt have continued a foreſt, and men have been 
mere animals of prey ; which, according to ſome philoſophers, 
15 the genuine ſtate of nature. Whereas now (lo gracioufly 

B 4 has 
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has Providence interwoven our duty and our happineſs together) 
the reſult of. this very neceſſity has been the ennobling of the 
human ſpecies, by giving it opportunities of improving its 
rational faculties, as well as of exerting its natural, Necel- 
ſity begat property : and, in order to inſure that property, 
recourſe was had to civil ſociety, which brought along with 
it a long train of inſeparable concomitants ; ſtates, govern- 
ment, laws, puniſhments, and the public exerciſe of religious 
duties. Thus connected together, it was found that a part 
only of ſociety was ſufficient to provide, by their manual la- 
bour, for the neceſſary ſubſiſtence of all; and leiſure was given 
to others to cultivate the human mind, to invent uſeful arts, 
and to lay the foundations of ſcience. 


Tar only queſtion remaining is, how this property became 
actually veſted; or what it is that gave a man an excluſive right 
to retain in a permanent manner that ſpecific land, which be- 
fore bclonged generally to every body, but particularly to no- 
body. And, as we before obſerved that occupancy gave the 

right to the temporary u/e of the ſoil, ſo it is agreed upon all 

hands that occupancy gave alſo the original right to the per- 

manent property in the ſub//ance of the earth itſelf z which 

excludes every one elſe but the owner from the uſe of it. 
There is indeed ſome difference among the writers on natural 
law, concerning the reaſon why occupancy ſhould convey this 
right, and inveſt one with this abſolute property : Grotius and 
Puffendort inſiſting, that this right of occupancy is founded 
upon a tacit and implied aflent of ali mankind, that the firſt 

occupant ſnouid become the owner ; and Barbeyrac, Titius, 
Mr, Locke, and others, holding, that there is no ſuch implied 

aſſent, neither is it neceſſary that there ſhould'be ; for that the 
very act of occupancy, alone, being à degree of bodily labour, 
15 from a principle of natural juſtice, without any conſent or 

compact, !uflicient of itſelf to gain a title. A diſpute that fa- 

yours too much o nice and ſcholaſtic refineinent ! However, 
both ies agree in this, that occupancy is the thing by which 

tne tle was in fact originally gained; every man ſeiſing to 

his own continued uſe ſuch ſpots of ground as he found moſt 

| agreeable 
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agreeable to his own convenience, provided he found them 
unoccupied by any one elſe, 


ProPERTY, both in lands and moveables, being thus origi- 
pally acquired by the firſt taker, which taking amounts to a 
declaration that he intends to appropriate the thing to his own 
uſe, it remains in him, by the principles of univerſal law, till 
ſuch time as he does ſome other act which ſhews an intention 


to abandon it : for then it becomes, naturally ſpeaking, public 


Juris once more, and is liable to be again appropriated by the 
next occupant. $0 if one is poſſeſſed of a jewel, and caſts it 
into the ſea or a public highway, this is ſuch an expreſs dere- 
liction, that a property will be veſted in the firſt fortunate 
finder that will ſeiſe it to his own uſe. But if he hides it pri- 
vately in the earth, or other ſecret place, and it is diſcovered, 
the finder acquires no property therein ; for the owner hath 


not by this act declared any intention to abandon it, but rather 


the contrary : ang if he loſes or drops it by accident, it cannot 
be collected from thence, that he deſigned to quit the  poſſeſ- 
ſion ; and therefore in ſuch caſe the property ſtill remains in 
the loſer, who may claim it again of the finder. And this, we 
may remember, is the doQrine of the law of England, with 
relation to treaſure trove (i), 


Bor this method, of one man's abandoning his property, 


among the complicated intereſts and artificial refinements o 
polite and eftabliſhed governments. In theſe it was found, that 
what became inconvenient or uſcleſs to one man was highly 
convenient and uſeful to another; who was ready to give in ex- 
change for it ſome equivalent, that was equally de ſirable to the 
former proprietor. Thus mutual convenience introduced com- 
mercial traffic, and the reciprocal transfer of property by tale, 
grant, or conveyance ; Which may be ccrſidercd either as 4 


(i) See Vol. I. pag. 285, 


continuance _ 


— —————— — — 
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| continuance of the original poſſeſſion which the firſt occupant 
had; or as an abandoning of the thing by the preſent owner, 


and an immediate ſucceſſive occupancy of the ſame by the 
new proprietor. The voluntary dereliction of the owner, and 
delivering the poſſeſſion to another individual, amount to a 
transfer of the property ; the proprietor declaring his intention 
no longer to occupy the thing himſelf, but that his own right 


of occupancy ſhall be veſted in the new acquirer, Or, taken 


in the other light, if I agree to part with an acre of my land 
to Titius, the deed of conveyance is an evidence of my intend- 
ing to abandon the property ; and Titius, being the only or 
firſt man acquainted with ſuch my intention, immediately 
ſteps in and ſeiſes the vacant poſſeſſion : thus the conſent ex- 


| preſſed by the conveyance gives Titius a good right againſt 


me ; and poſſeſſion, or occupancy, confirms that right againſt 
all the world beſides, 


Tux moſt univerſal and effectual way, of abandoning pro- 


perty, is by the death of the occupant : when, both the actual 


poſſeſſion and intention of keeping poſſeſſion ceaſing, the pro- 
perty, which is founded upon ſuch poſſeſſion and intention, 
ought alſo to ceaſe of courſe, For, naturally ſpeaking, the 
inſtant a man ceaſes to be, he ceaſes to have any dominion : 
elſe, if he had a right to diſpoſe of his acquiſitions one moment 
beyond his life, he would alſo have a right to direct their diſ- 
poſal for a million of ages after him; which would be highly 
abſurd and inconvenient. All property muſt therefore ceaſe 
upon death, conſidering men as abſolute individuals, and un- 
connected with civil ſociety : for then, by the principles before 
eſtabliſhed, the next immediate occupant would acquire a right 
in all that the deceaſed poſſeſſed. But as, under civilized go- 
vernments which are calculated for the peace of mankind, 
ſuch a conſtitution would be productive of endleſs diſturbances, 
the univerſal law of almoſt every nation (which is a kind of 
ſecondary law of nature) has either given the dying perſon a 
power of continuing hes property, by diſpoſing of his poſſeſ- c 
ſons by will ; or, in caſe he negleQs to diſpoſe of it, or is not 
permitted to make any diſpoſition at all, the municipal law of 
the 
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the country then ſteps in, and declares who ſhall be the ſuc- 
ceſſor, repreſentative, or heir of the deceaſed ; that is, who 
alone ſhall have a right to enter upon this vacant poſſeſſion, 
in order to avoid that confuſion, which its becoming again 
common would occaſion (k). And farther, i in caſe no teſtament 
be permitted by the law, or none be made, and no heir can be 


found ſo qualified as the law requires, ſtil, to prevent the ro- 
buſt title of Occupancy from again taking place, the doctrine of 


eſcheats is adopted in almoſt every country; whereby the ſove- 
reign of. the ſtate, and thoſe who claim under his authority, 
are the ultimate heirs, and ſucceed to thoſe inheritances, to 
which no other title can be formed, 


Tux right of ;nberitance, or deſcent to the children and re- 
lations of the deceaſed, ſeems to have been allowed much earlier 
than the right of deviſing by teſtament, We are apt to con- 
ceive at firſt view that it has nature on its ſide; yet we often 
miſtake for nature what we find eſtabliſhed by long and inve- 


terate cuſtom. It is certainly a wiſe and effeQual, but clearly 


a political, eſtabliſhment ; ſince the permanent right of pro- 
perty, veſted in the anceſtor himſelf, was no natural, but mere- 
ly a civil right. It is true, that the tranſmiſſion of one's poſ- 
ſeſſions to poſterity has an evident tendency to make a man a 
good citizen and a uſeful member of ſociety : it ſets the paſ- 
ſions on the ſide of duty, and prompts a man to deſerve well 
of the public, when he is ſure that the reward of his ſervices 
will not die with himſelf, but be tranſmitted to thoſe with 
whom he is connected by the deareſt and moſt tender affec- 


tions. Vet, reaſonable as this foundation of the right of in- 


heritance may ſeem, it is probable that its immediate original 
aroſe not from ſpeculations altogether ſo delicate and refined; 
and, if not from fortuitous circumſtances, at leaſt from a plainer 
and more ſimple principle. A man's children or neareſt rela- 
tions are uſually about him on his death-bed, and are the 


(5 lt is principally to prevent any inheritance does not ſo properly de- 
vacancy of foffefſion, that the civil law fcend, as continue in the hands of the 
conliders father and ſon as one perf n; ſurvivor. a}. 28. 2.11. 
10 that vpon the death of eithe: the 


earlieſt. 
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earlieſt witneſſes of his deceaſe. They became therefore gene- 
rally the next immediate occupants, till at length in proceſs of 
time this frequent uſage ripened into general law. And there- 
fore alſo in the earlieſt ages, on failure of children, a man's ſer- 
vants born under his roof were allowed to be his heirs ; being 
immediately on the ſpot when he died. For we find the old 
patriarch Abraham expreſsly declaring, that ( ſince God had 
« given him no ſeed, his ſteward Eliezer, one born in his 
6 houſe, was his heir (I).“ | 


Wir property continued only for life, teſtaments were 
uſeleſs and unknown; and, when it became inheritable, the 
inheritance was long indefeaſible, and the children or heirs at 
law were incapable of excluſion by will, Till at length it was 
found, that ſo ſtrict a rule of inheritance made heirs diſobedient 
and head-ſtrong, defrauded creditors of their juſt debts, and 
prevented many provident fathers from dividing or charging 
their eſtates as the exigence of their families required. This 
introduced pretty generally the right of diſpoſing of one's pro- 
perty, or a part of it, by teftament ; that is, by written or oral 
inſtructions properly witneſſed and authenticated, according to 
the pleaſure of the deceaſed ; which we therefore emphatically 
| ſtyle his will. This was eſtabliſhed in ſome countries much 
later than in others. With us in England, till modern times, 
a man could only diſpoſe of one third of his moveables from 
his wife and children: and, in general, no will was permitted 
of lands till the reign of Henry the eighth; and then only of a 
certain portion: for it was not till after the reſtoration that 


the power of deviſing rcal property became ſo univerſal as at 
preſent. 


Wies therefore and teſtaments, rights of inheritance and 
ſucceſſions, are all of them creatures of the civil or municipal 
laws, and accordingly are in all reſpects regulated by them; 
every diſtin country-having different c:remonies and requi- 
ſites to make a teſtament completely valid: neither docs any 
thing vary more than the right of inheritance under different 


(1) Geo. xv. 3. 5 
. national 


\ - 
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national eſtabliſhments. In England particularly, this diver- 
ſity is carried to ſuch a length, as if it had been meant to point 
out the power of the laws in regulating the ſucceſſion to pro- 
perty, and how futile every claim muſt be, that has not its 
foundation in the poſitive rules of the ſtate. In perſonal eſtates 
the father may ſucceed to his children ; in landed property he 
never can be their immediate heir, by any the remoteſt poſſi- 
bility : in general only the eldeſt ſon, in ſome places only the 
youngeſt, in others all the ſons together, have a right to ſuc- 
ceed to the inheritance: in real eſtates males are preferred to 
females, and the eldeſt male will uſually exclude the reſt; in 
the diviſion of perſonal eſtates, the females of equal degree are 
admitted together with the males, and no right of primogeni- 
ture is allowed. | 


TH1s one conſideration may help to remove the ſcruples of 
many well-meaning perſons, who ſet up a miſtaken conſcience 
in oppoſition to the rules of law. If a man diſinherits his ſon, 
by a will duly executed, and leaves his eſtate to a ſtranger, 


there are many who conſider this proceeding as contrary to 


natural juſtice z white others ſo ſerupulouſly adhere to the 
ſuppoſed intention of the dead, that if a will of lands be atteſt- 
ed by only two witneſſes inſtead of hree, which the law re- 
quires, they are apt to imagine that the heir is bound in con- 
ſcience to relinquith his title to the deviſee. But both of them 
certainly proceed upon very erroneous principles: as if, on the 


one hand, the fon had by. nature a right to ſucceed io his fa- 


ther's lands; or 2s if, on the other hand, the owner was by 
nature intitled to direct the ſueceſſion of his property after his 


own deceaſe. Whereas the law of nature ſuggeſts, that on 


the death of the poſſe ſſor the c{late ſnould again become com- 


mon, and be open to the next occupant, unleſs otherwiſe or- 


dercd for the fake of civil peace by the poſitive law of ſociety, 


The poſitive jaw of fociety, which 1s with us the municipal 


law of Frgland, direQs it to veſt in tfuch perſon as the laſt 
proprictor ih by will, attended with certain requiſites, 
appoint ; and, in defect of {ach anpointment, to go to ſome 
particuler perſon, who, {rom the refuit of certzin local con- 


v ſtüutions, 


' 
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ſtitutions, appears to be the heir at law. Hence it follows; 
that, where the appointment is regularly made, there cannot 
be a ſhadow of right in any one but the perſon appointed: 
and, where the neceſſary requiſites are omitted, the right of 
the heir is equally ſtrong and built upon as ſolid a foundation, 


as the right of the deviſee would have been, ſuppoſing ſuch 
requiſites were obſerved. 


Bur, after all, there are ſome few things, which notwith- 
ſtanding the general introduction and continuance of property, 
muſt ſtill unavoidably remain in common; being ſuch wherein 
nothing but an uſufruQuary property is capable of being had: 
and therefore they ſtil] belong to the firſt occupant, during the 
time he holds poſſeſſion of them, and no longer. Such (among 
others) are the elements of light, air, and water; which a man 
may occupy by means of his windows, his gardens, his mills, 
and other conveniences : ſuch alſo are the generality of thoſe 
animals which are ſaid to be fer nature, or of a wild and un- 
tameable diſpoſition ; which any man may ſeiſe upon and keep 
for his own uſe or pleaſure. All theſe things, fo long as they 
remain in poſſeſſion, every man has a right to enjoy without 
diſturbance; but if once they eſcape from his cuſtody, or he 
voluntarily abandons the uſe of them, they return to the com- 


mon ſtock, and any man elſe has an equal right to ſeiſe and 
enjoy them afterwards. 


AG AlN ; there are other things, in which a permanent pro- 
perty may ſubſiſt, not only as to the temporary uſe, but alſo the 
ſolid ſubſtance ; and which yet would be frequently found with- 

out a proprietor, had not the wiſdom of the law provided a re- 
medy to obviate this inconvenience. Such are toreſts and other 
waſte grounds, which were omitted to be appropriated in the 
general diſtribution of lands: ſuch alſo are wrecks, eſtrays, and 
that ſpecies of wild animals, which the arbitrary conſtitutions 
of poſitive law have diſtinguiſhed from the reſt by the well- 
known appellation of game. With regard to theſe and ſome 

| others, 
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others, as diſturbances and quarrels would frequently ariſe 
among individuals, contending about the acquiſition of this 
ſpecies of property by firſt occupancy, the law has therefore 
wiſely cut up the root of diſſenſion, by veſting the things 
themſelves in the ſovereignof the ſtate; or elſe in his repreſen- 
tatives, appointed and authorized by ic being uſually the lords 
of manors. And thus the legiſlature of England has univer- 
ſally promoted the grand ends of civil ſociety, the peace and 
ſecurity of individuals, by ſteadily purſuing that wiſe and or- 
derly maxim, of aſſigning to every thing mou of ownerſhip 
2 * and determinate owner. 2 


CunarrERA 
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CHAPTER THE SECOND, 


Or REAL PROPERTY; AND, TIRST, OF CORPO- 
REAL HEREDITAMENTS. 


H E objects of dominion or property are things, as con- 

tradiſtinguiſhed from perſons : and things are by the law 
of England diſtributed into two kinds; things real, and things 
perſonal. Things real are ſuch as are permanent, fixed, and 
immoveable, which cannot be carried out of their place; as 
lands and tenements: things perſonal are goods, money's and 


all other moveables; which may attend the owner's perſon 
n he thinks proper to go. 


Ix treating of things real, let us conſider, firſt, their ſeveral 
ſorts or kinds; ſecondly, the tenures by which they may be 
holden ; thirdly, the eſtates which may be had in them; and, 


fourthly, the title to them, and the manner of acquiring and 
loſing it. 


FirsT, with regard to their ſeveral ſorts or kinds, things 
real are uſually ſaid to conſiſt in lands, tenements, or heredita- 
ments. Land comprehends all things of a permanent, ſubſtantial 
nature; being a word of a very extenſive ſignification, as will 
Preſently appear more at large. Tenement is awordof till greater 
extent; and though in its vulgar acceptation it is only applied to 

houſes 
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houſes and other buildings, yet in its original, proper, and 
legal ſenſe it ſignifies every thing that may be holden, provided 


it be of a permanent nature; whether it be of a ſubſtantial . 


and ſenſible, or of an unſubſtantial ideal kind. Thus li/berum 
tenementum, franktenements or freehold, is applicable not only 
to lands and other ſolid objects, but alſo to offices, rents, com- 
mons, and the like (a) : and, as lands and houſes are tenements, 
ſo is an advowſon a tenement z and a franchiſe, an office, a 
right of common, a peerage, or other property of the like un- 


ſubſtantial kind, are, all of them, legally ſpeaking, tene- 


ments (b). But an bereditament, ſays fir Edward Coke (c), is 
by much the largeſt and moſt comprehenſive expreſſion; for it 
includes not only lands and tenements, but whatſoever may 


be inberited, be it corporeal, or incorporeal, real, perſonal, 
or mixed. Thus an heir loom, or implement of furniture 


which by cuſtom deſcends to the heir together with an houſe, 


is neither land, nor tenement, but a mere moveable; yet, 
being inheritable, is comprized under the general word, here- 


ditament: and ſo a condition, the benefit of which may de- 


ſcend to a man from his anceſtor, is alſo an hereditament (d). 


HzrEDITAMENTS then, to uſe the largeſt expreſſion, are 


of two kinds, corporeal, and incorporeal. Corporeal conſiſt. 


of ſuch as affeQ the ſenſes ; ſuch as may be ſeen ard handled 
by the body: incorporeal are not the object of ſenſation, can 
neither be ſeen nor handled, are creatures of the mind, and 


exiſt only in contemplation, 


ConyoREAL hereditaments conſiſt wholly of ſubſſantial 
and permanent objects; all which may be comprehended under 
the general denomination of land only. For /and, ſays fir Ed- 
ward Coke (e), comprehendeth in its legal ſignification any 
ground, ſoil, or earth whatſoever ; as arable, meadows, pa- 
fiures, woods, moors, waters, mariſhes, ſurzes, and heath. 


(a) Co. Litt. 6. (d) 3 Rep. 4, 
(b) 16:4, 19, 20. (e) lait. 4. 
(e) i Inſt, 6. 
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It legally includeth alſo all caſtles, houſes, and other build - 
ings : for they conſiſt, ſaith he, of two things; land, which 
is the foundation, and ſtructure thereupon : ſo that, if I con- 
vey the land or ground, the ſtructure or building paſſeth there- 
with. It is obſervable that water is here mentioned as a ſpe- 
cies of land, which may ſeem a kind of ſoleciſm ; but ſuch is 
the language of the law: and therefore I cannot bring an ac- 
tion to recover poſſeſſion of a pool or other piece of water, by 
the name of water only : either by calculating its capacity, 
as, for ſo many cubical yards; or, by ſuperficial meaſure, for 
twenty acres of water; or by general deſcription, as for a 
pond, a watercourſe, or a rivulet : but I muſt bring my ac- 
tion for the Jand that lies at the bottom, and muſt call it 
twenty acres of land covered with water (). For water is a 
moveable, wandering thing, and muſt of neceſſity continue 
common by the law of nature; fo that I can only have a tem- 
porary, tranſient, uſufruQuary property therein: wherefore, 
if a body of water runs out of my pond into another man's, I 
have no right to reclaim it. But the land, which that wa- 
ter covers is permanent, fixed, and immoveable : and there- 
fore in this I may have, a certain, ſubſtantial property ; of 
which the law will take notice, and not of the other. 


LAND hath alſo, in its legal ſignification, an indefinite ex- 
tent, upwards as well as downwards, Cujus eft ſolum, ejus eft 
.nſque ad coelum, is the maxim of the law, upwards ; therefore 
no man may erect any building, or the like, to overhang ano- 
ther's land: and, downwards, whatever is in a direct line be- 
tween the ſurface of any land, and the center of the earth, be- 
longs to the owner of the ſurface; as is every day's experience 
in the mining countries. So that the word“ land” includes 
not only the face of the earth, but every thing under it, or 
over it, And therefore if a man grants all his lands, he grants 
thereby all his mines of metal and other foſſils, his woods, his 
waters, and his houſes, as well as his fields and meadows. 
Not but the particular names of the things are equally ſuffi- 
cient to paſs them, except in the inſtance of water; by 3 


(i) Brownl, 142. 


grant 
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grant of which, nothing paſſes but a right of fiſhing (s) : but 


. the capital diſfinction is this; that by the name of a caſtle, 


meſſuage, toft, croft, or the like, nothing elſe will paſs, ex- 
cept what falls with the utmoſt propriety under the term 
made uſe of; but by the vame of land, which is nomen gene- 
raliſſimum, every thing terreſtrial will paſs (bj. 


(s) Co. Litt. 4. | (h) Bid. 4 s, C. 
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CHAPTER THE THIRD. 


Or INCORPOREAL HEREDITAMENTS. 


N incorporeal hereditament js a right iſſuing out of a 
thing corporate (whether real or perſonal) or v 
ing, or annexed to, or exerciſible within, the ſame (a). 
is not the thing corporate itſelf, which may conſiſt in 3 
houſes, jewels, or the like; but ſomething collateral thereto, 
as a rent iſſuing out of thoſe lands or houſes, or an office re- 
lating to thoſe jewels, In ſhort, as the logicians ſpeak, cor- 
poreal hereditaments are the ſubſtance, which may be always 
ſeen, always handled : incorporeal hereditaments are but a 
ſort of accidents, which ichere in and are ſupported by that 
ſubſtance ; and may belong, or not belong to it, without any 
viſible alteration therein, Their exiſtence is merely in idea 
and abſtracted contemplation ; though their effects and pro- 
fits may be frequently objects of our bodily ſenſes. And in- 
deed, if we would fix a clear notion of an incorporeal heredi- 
tament, we muſt be careful not to confound together the pro- 
fits produced, and the thing, or hereditament, which produ- 
ces them. An annuity, for inſtance, is an incorporeal heredi- 
tament : for though the money, which is the fruit or product 
of this "annuity, is doubtleſs of a corporeal nature, yet the an- 
nuity itſelf, which produces that money, is a thing inviſible, 
has only a mental exiſtence, and cannot be delivered over from 
hand to hard. So tithes, if we conſider the produce of them, 


(a) Co. Litt. 19, 20. 
e as 
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as the, tenth ſheaf or tenth lamb, ſeem to be completely cor- 
poreal ; yet they are indeed incorporeal hereditaments : for 
they, being merely a contingent right, collateral to or iſſuing | 
out of lands, can never be the object of ſenſe : they are net- . 
ther capable of being ſhewn to the eye, nor of being delivered 


into bodily poſſeſſion. 


IncorPOREAL hereditaments are principally of ten ſorts ; 
advowſons, tithes, commons, ways, offices, dignities, fran- 
chiſes, corodies or penſions, annuities, and rents, 


I. Apvows0N is the right of preſentation to a church, or 
eccleſiaſtical benefice. Advowſon, advocatio, ſignifies in cli- 
entelam recipere, the taking into protection; and therefore is 

| ſynonymous with patronage, patronatus : and he wha has 
the right of advowſon is called the patron of the church. For, 
when lords of manors firſt built churches on their own de- 
meſnes, and appointed the tithes of thoſe manors to be paid 
to the officiating miniſters, which before were given to the 
clergy in common (from whence, as was formerly mention- 
ed (b), aroſe the diviſion of pariſhes) the lord, who thus built 
a church, and endowed it with glebe or land, had of com- 
mon right a power annexed of nominating ſuch miniſter as he: 
pleaſed (provided he were canonically qualified) to officiate in 
that church, of which he was the founder, endower, main- 
tainer, or, in one word, the patron (c). 


Tuis inſtance of an advowſor will completely illuſtrate the | 
nature of an incorporeal hereditament. It is not itſelf the bo- 
dily poſfe ſſion of the church and its appendages ; but it is a 
right to give ſome other man a title to ſuch bodily poſſeſſion. 
The advowfon is the object of neither the fight, nor the 
touch ; and yet it perpetually exiſts in the mind's eye, and in 
contemplation of law. It cannot be delivered from man to man 


(b) Vol. I. pag. 10g. appears alfo to have been allowed in 
(e) This original of the jur patrenatut, the Roman empire. Nov, 56, f. 12. 6, 
by building and endowing the church, 2. New, 118, c. 23. 
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by any viſible bodily transfer, nor can corporal paſſeſſion be 
had of it. If the patron takes corporal poſſeſſion of the church, 
the church-yard, the glebe or the like, he intrudes on ano- 
ther man's property; for to theſe the parſon has an excluſive 
right. The patronage can therefore be only conveyed by ope- 
ration of law, by verbal grant, either oral or written, which 
is a kind of inviſible, mental transfer: and being ſo veſted, it 
lies dormant and unnoticed, till occaſion calls it forth; when 
it produces a viſible, corporeal fruit, by intitling ſome clerk, 
whom the patron ſhall pleaſe to nominate, to enter and re- 


ceive bodily poſſeſſion of the lands and tenements of the 
church, 


Apvowsoxs are either advowſons appendant, or advow- 
ſons in groſs. Lords of manors being originally the only 
founders, and of courſe the only patrons, of churches (d), the 
Tight of patronage or preſentation, ſo long as it continues an- 
nexed to the poſſeſſion of the manor, as ſome have done from 
the foundation of the church to this day, is called an advow- 
ſon appendant (e): and it will paſs, or be cenveyed, toge- 
ther with the manor, as incident and appendant thereto, by a 
grant of the manor only, without adding any other words (f). 
But where the property of the advowſon has been once ſepa- 
Tated from the property of the manor, by legal conveyance, it 
is called an advowſon in groſs, or at large, and never can be 
appendant any more ; but is for the future annexed to the 
perſon of its owner, and not to his manor or lands (g). 


ApvowsoNs are alſo either preſentative, collative, or do- 
native (h). An. advowſon preſentative is where the patron 
hath a right of preſentation to the biſhop or ordinary, and 
moreover to demand of him to inſtitute his clerk, if he finds 
him canonically qualified : and this is the moſt uſual advow- 
ion. An advowſon collative is where the biſhop and patron 
arc one and the ſame perſon : in which caſe the biſhop cannot 


4% Co. Litt. x1 (s) Eid. 1e. 
(e) 101d. 121, = (b) Lid. 
(i; Jbid. 307. ; 


preſent 
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preſent to himſelf; but he does, by the one act ofcollation, or 
conferring the benefice, the whole that is done in common 
caſes, by both preſentation and inſtitution. An advowſon do- 
native is when the king, or any ſubject by his licence, 
doth found a church or chapel, and ordains that it ſhall be 
merely in the gift or diſpoſal of the patron ; ſubje& to his vi- 
ſitation only, and not to that of the ordinary ; and veſted ab- 
ſolutely in the clerk by the patron's deed of donation, with- 
out preſentation, inſtitution, or induction (i). This is ſaid to 
have been antiently the only way of conferring eccleſiaſtical 
benefices in England; the method of inſtitution by the bi- 
ſhop not being eſtabliſhed more early than the time of arch- 
biſhop Becket inthe reign of Henry II. (j). And therefore 
though pope Alexander III (k), in a letter to Becket, ſeverely 
inveighs againſt the prava conſuetudo, as he calls it, of inveſ- 
titure conferred by the patron only, this however ſhews what 
was then the common uſage. Others contend, that the claim 
of the biſhops to inſtitution is as old as the firſt planting of 
chriſtianity in this iſland ; and in proof of it they allege a let- 
ter from the Engliſh nobility to the pope in the reign of Henry 
the third, recorded by Matthew Paris (I), which fpeaks of 
preſentation to the biſhop as a thing immemorial. The truth 
' ſeems to be, that, where the benefice was to be conferred on 
a mere layman, he was firſt preſented to the biſhop, in order 
to receive ordination, who was at liberty to examine and re- 
fuſe him: but where the clerk was already in orders, the liv- 
ing was uſually veſted in him by the ſole donation of the pa- 
tron ; till about the middle of the twelfth century, when the 
pope and his biſhops endeavoured to introduce a kind of feodal 
dominion over eccleſiaſtical benefices, and, in conſequence of 
that, began to claim and exerciſe the right of inſtitution uni- 
verſally, as a ſpecies of ſpiritual inveſtiture, 


Howzvzx this may be, if, as the law now ſtands, the true 
patron once waives this privilege of donation, and preſents to 
the biſhop, and his clerk is admitted and inſtituted, the advow- 


(i) Co. Lite. 344. (k) Dgrretal. J. 3. J. 7. c. 3. 
(J] Seld. tick. c. 12. F. 2. (1) 4. D. 1239. . 
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ſon is now become for ever preſentative, and ſhall never be do- 
native any more (m). For theſe exceptions to general rules, 
and common right, are ever looked upon by the law in an un- 
favourable view, and conſtrued as ftrialy as poſſible. If there- 
fore the patron, in whom ſuch peculiar right refides, does 
once give up that right, the law, which loves uniformity, 
will interpret it to be done with an intention of giving it up 
for ever; and will thereupon reduce it to the ſtandard of 
other eccleſiaſtical livings. 


II. Asxcowp ſpecies of incorporeal hereditaments is that 
of tithes ; which are defined to be the tenth part of the in- 
creaſe, yearly ariſing and renewing from the profits of lands, 
the ſtock upon lands, and the perſonal induſtry of the inhabi- 
tants : the firſt ſpecies being uſually called predial, as of corn, 
graſs, hops, and wood (n) ; the ſecond mixed, as of wool, 
milk, pigs, Ec. (o), conſiſting of natural products, but nur- 
tured and preſerved in part by the care of man; and of theſe 
the tenth muſt be paid in groſs : the third per ſonal, as of natu- 
ral occupations, trades, fiſheries, and the like ; and of theſe 
only the tenth part of the clear gains and profits is due (p). 


Ir is not to be expected from the nature of theſe general 
commentaries, that I ſhould particularly ſpecify, what things 
are tithable, and what not, the time when, or the manner 
and proportion in which, tithes are uſually due. For this I 
muſt refer to ſuch authors as have treated the matter in detail : 
and ſhall only obſerve, that, i in general, tithes are to be paid 
for every thing that yields an annual increaſe, as corn, hay, 

fruit, cattle, poultry, and the like ; but not for any thing 
that is of the ſubſtance of the earth, or is not of annual in- 
creaſe, as ſtone, lime, chalk, and the like; ; nor for creatures 
that are of a wild nature, or ferae naturae, as deer, hawks, 
Oc. whoſe increaſe, ſo ag to profit the qwner, is not an- 
nual, but caſual (q). It will rather be our buſineſs to con- 
fider, i. The original of the right of tithes. 2, In whom 


(m) Co. Lk. 344. Cro. Jac. 63. (p) 1 Roll. Abr. 686.“ 
wy I * Abr. 635. 4 laſt, 649. (4) 2 loſt, „ 
0 
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that right at preſent ſubſiſts. 3. Who may be diſcharged, 
either totally or in part, from paying them. 


1. As to their original. IT will not put the title of the clergy 
to tithes upon any divine right; though ſuch a right certainly 
commenced, and I believe as certainly ceaſed, with the Jewiſh 
 theocracy, Yet an honourable and competent maintenance for 
the miniſters of the goſpel is, undoubtedly, j jure divino ; what- 
ever the particular mode of that maintenance may be. For, 
beſides the poſitive precepts of the new teſtament, natural rea- 
fon will tell us, that an order of men, who are ſeparated from 
the world, and excluded from other lucrative profeſſions, for 
the ſake of the reit of mankind, have a right to be furniſhed 
with the neceſſaries, conveniences, and moderate enjoyments of 
life, at their expenſe, for whoſe benefit they ſorego the uſual 
means of providing them. Accordingly all municipal laws 
have provided a liberal and decent maintenance for their na- 
tional prieſts or clergy : ours in particular have eſtabliſhed this 
of tithes, probably in imitation of the Jewiſh law : and per- 

haps, conſidering the degenerate ſtate of the world in general, 
it may be more beneficial to the Engliſh clergy to found their 
title on the law of the land, than upon any divine right what- 
ſoever, unacknowleged and unſupported by temporal ſanctions. 


WE, cannot preciſely aſcertain the time when tithes were 
firſt introduced into this country, Poſſibly they were cotem- 
porary with the planting of chriſtianity among the Saxons, by - 
Auguſtin the monk, about the end of the ſixth century. But 
the firſt mention of them, which I have met with in any 
written Engliſh law, is in a conſtitutional decree, made in a 
ſynod held A. D. 786 (r), wherein the payment of tithes in 
general is ſlrongly enjoined. This canon, or decree, which 
at firſt bound not the laity, was effec̃tually confirmed by two 
kingdoms of the heptarchy, in their parliamentary conventions 


(r) Selden, c. 8. F. 2. 
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of eſtates, reſpeQively conſiſting of the kings of Mercia and 
Northumberland, the biſhops, dukes, ſenators, and people. 
Which was a few years later than the time that Charlemagne 
eſtabliſhed the payment of them in France (s), and made that 
famous divifion of them into four parts; one to maintain the 
edifice of the church, the ſecond to ſuppert the paor, the 
third the biſhop, and the fourth the parochial clergy (t). 


Tu next authentic mention of them is in the fœdus Eg- 
wardi et Guthruni; or the laws agreed upon between king 
Guthrun the Dane, and Alfred and his ſon Edward the elder, 
ſucceſſive kings of England, about the year goo. This was a 


ind of treaty between thoſe monarchs, which may be found 


at large in the Anglo-Saxon laws (u): wherein it was neceſ- 
fary, as Guthrun was a pagan, to provide for the ſubſiſtence 
of the chriſtian clergy under his do minion; and, accordingly, 


we find (w) the payment of tithes not only enjoined, but a pe- 


nalty added upon non-obſervance : which law is feconded by 
the laws of Athelſtan (x), about the year 930. And this is as 
much as can certainly be traced out, with regard to their legal 
original, 


2. We are next to conſider the perſons to whom they are 
due. And upon their firſt introduction (as hath formerly been 
obſerved)(y) though every man was obliged to pay tithes in 
general, yet he might give them to what prieſts he pleaſed (2); 
which were called arbitrary conſecrations of tithes : or he 


might pay them into the hands of the biſhop, who diſtributed 


among his dioceſan clergy the revenues of the church, which 
were then in common (a). But, when dioceſes were divided 
into pariſhes, the tithes of each pariſh were allotted to its 
own particular miniſter ; firſt by common conſent, or the ap- 


pointments of lords of manors, and afterwards by the written 


law of the land G. 
(s) A. D. 7/8. (x) cap. 1. 
(t) Book l. ch, 11. Seld. c. 6. & 7. Sp. (y) Book I. Introd. F. 4. 
of jaws, b. 31. c. 12. (2) 2 Juſt, 646. Hob. 296. 
(u) 2 pag. 51. (a) Seld. c. 9. F. 4. 
(*] p. 6 TR (b) LL. Edgar, c. 1 & 2, Canut. c. 11. 


Hows- 
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' Howevzn, arbitrary conſecrations of tithes took place again 


afterwards, and became in genera] uſe till the time of king 
John (c). Which was probably owing to the intrigues of the 
regular clergy, or monks of the BenediQine and other rules, 
under arch-biſhop Dunſtan and his ſucceſſors ; who endea- 


voured to wean the people from paying their dues to the ſe- 


cular or parochial clergy, (a much more valuable ſet of men 
than themſelves) and were then in hopes to have drawn, by 


ſanctimonious pretences to extraordinary purity of life, all ec- 


cleſiaſtical profits to the coffers of their own ſocieties. And 
this will naturally enough account for the number and riches 
of the monaſteries and religious houſes, which were founded 
in thoſe days, and which were frequently endowed with tithes. 
For a layman, who was obliged to pay his tithes ſomewhere, 


might think, at goed policy to ereQ an abbey, and there pay 
them to his own monks ; or grant them to ſome abbey already 


erected ; ſince, for this donation, which really coſt the patron £ 


little or nothing, he might, according to the ſuperſtition of the 


times, have maſſes for ever ſung for his ſoul. But, in proceſs 
of years, the income of the poor Jaborious pariſh prieſts being 


ſcandalouſly reduced by theſe arbitrary conſecrations of tithes, 
it was remedied by pope Innocent the third (d) about the year 
1200 in a decretal epiſtle, ſent to the arch-biſhop of Canterbury, 
and dated from the palace of Lateran: which has occaſioned fir 


Henry Hobart and others to miſtake it for a decree of the coun- 


cil of Lateran held A. D. 1179, which only prohibited what 
was called the infeodation of tithes, or their being granted to 
mere laymen (e) ; whereas this letter of pope Innocent to the 
arch-biſhop enjoined the payment of tithes to the parſons of the 
reſpeQive pariſhes where every man inhabited, agreeable to 


what was afterwards directed by the ſame pope in other coun- 


tries (f). This epiſtle, ſays fir Edward Coke (g), bound not 


the lay ſubjects of WO realm; but, being reaſonable and juſt 


* . 11. Is (F) Bid. e. 26. 
pera Innocent, III. tem. 2. pag. 432. (g) 2 laſt, 641, 
(e] Decretal. I. 3. f. 30. . 19. . 9 | 
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(and, he alot have added, being correſpondent to the antient 
law) it was allowed of, and ſo became lex terre, This put 
an effeQual ſtop to all the arbitrary conſecrations of tithes 3 
except ſome footſteps which till continue in thoſe portions of 
tithes, which the parſon of one pariſh hath, though rarely, 2 

right to claim in another: for it is now univerſally held (h), 
that tithes are due, of common right, to the parſon of the 
pariſh, unleſs there be a ſpecial exemption, This parſon of 
the pariſh, we have formerly ſeen (i), may be either the actual 
incumbent, or elſe the appropriator of the benefice : appropri- 
ations being a method of endowing monaſteries, which ſeems 
to have been deviſed by the regular clergy, by way of deb. 
tion to arbitrary conſecrations of tithes (K). 


3. Wx obſerved that tithes are due to the parſon of common 
right, unleſs by ſpecial exemption: let us therefore ſee, third- 
ly, who may be exempted from the payment of tithes, and 
bow. Lands, and their occupiers, may be exempted or diſ- 
charged from the payment of tithes, either in part or totally, 
firſt, by a real compoſition ; or, ſecondly, by cuſtom or pre- 
ſcription, 


FirsT, a real compoſition is when an agreement is made 
between the owner of the lands, and the parſon or vicar, with 
the conſent of the ordinary and the patron, that ſuch lands 
ſhall for the future be diſcharged from payment of tithes, by 
reaſon of ſome land or other real recompenſe given to the par- 
ſon, in lieu and fatisfaQion thereof (I). This was permitted 
by law, becauſe it was ſuppofed that the clergy would be no 
loſers by ſuch compoſition z ; ſince the conſent of the ordinary, 
whoſe duty it is to take care of the church in general, and of 
the patron, whoſe intereſt it is to protect that particular church, 
were both made neceſſary to render the compoſition effectual: 

and hence have ariſen all ſuch compoſitions as exiſt at this day 
by force of the common law. But, experience Thewing that 


0) Regiſt 46. Hob. 296, by his royal prerogative, has a right to 
(i) Book I. pag. 372. | all the tithes. See book I. p. 110, 
(k) In extraparochial places the king, (1) 2 laſt. 490. Regiſt. 38. 13 Rep.40. 


even 
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even this caution was ineffectual, and the poſſeſſions of the 
church being, by this and other means, every day diminiſhed, 
the diſabling ſtatute 13 Eliz. c. 10. was made; which pre- 
vents, among other ſpiritual perſons, all parſons and vicars 
from making any conveyances of the eſtates of their churches, 
other than for three lives or twenty one years. So that now, 
by virtue of this ſtatute, no real compoſition made ſince the 
13 Eliz. is good for any longer term than three lives or twenty 
one years, though made by conſent of the patron and ordinary: 
which has indeed effectually demoliſhed this kind of traffick; 
ſuch compoſitions being now rarely heard of, unleſs by autho- 
rity of parliament, : 


SECONDLY), a diſcharge by cuſtom or preſcription, is where 
time out of mind ſuch perſons or ſuch lands have been, either 
partially or totally, diſcharged from the payment of tithes, 
And this immemorial uſage is binding upon all parties; as it is 
in its nature an evidence of univerſal conſent and acquieſcence, 
and with reaſon ſuppoſes a real compoſition to have been for- 
merly made. This cuſtom or preſcription is either de modo 
decimandi, or de non decimando. 


A modus decimandi, commonly called by the ſimple name of 
a modus only, is where there is by cuſtom a particular manner 
of tithing allowed, different from the general law of takin 
tithes in kind, which are the actual tenth part of the annual 
increaſe, This is ſometimes a pecuniary compenſation, as 
twopence an acre for the tithe of land: ſometimes it is a com- 
penſation in work and labour, as that the parſon ſhall have only 
the twelfth cock of hay, and not the tenth, in conſideration of 
the owner's making it for him: ſometimes, in lieu of a large 
quantity of crude or imperfect tithe, the parſon ſhall have a 
leſs quantity, when arrived to greater maturity, as a couple of 
fowls in lieu of tithe eggs; and the like. Any means, in ſhort, 
whereby the general law of tithing is altered, and a new me- 
thod of taking them is introduced, is called a modus decimandi, 
or ſpecial manner of tithing. 
To 


_ te 


- 
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To make a good and ſufficient modus, the following rules 
muſt be obſerved. 1. It muſt be certain and invariable (m), 
for payment of different ſums will prove it to be no meduz, 
that is, no original real compoſition ; becauſe that muſt have 
been one and the ſame, from its firſt original to the preſent 
time. 2. 'The thing given, in lieu of tithes, muſt be beneficial 
to the parſon, and not for the emolument of third perſons 
only (n) : thus a modus, to repair the church in lieu of tithes, 
is not good, becauſe that is an advantage to the pariſh only; 
but to repair the chancel is a good modus, for that is an advan- 
tage to the parſon. 3. It muſt be ſomething different from the 
thing compounded for (o): one load of hay, in lieu of all tithe 
hay, is no good modus for no parſon would, bona fide, make a 
compoſition to receive leſs than his due in the fame ſpecies of 


tithe ; and therefore the law will not ſuppoſe it poſſible for ſuch | 
_ . compoſition to have exiſted. 4. One cannot be diſcharged 


from payment of one ſpecies of tithe, by paying a modus for 
another (p). Thus a modus of 1d. for every milch cow will 
diſcharge the tithe of milch kine, but not of barren cattle : for 


tithe is, of common right, due for both ; and therefore a modus 
for one ſhall never be a diſcharge for the other. 5. The re- 
compenſe muſt be inits nature as durable as the tithes diſcharged 


by it; that is, an inheritance certain (q): and therefore a modus 


- thatevery inhabitant of a houſe ſhall pay 4d. a year, in lieu of 
the owner's tithes, is no good modus; for poſſibly the houſe may 


not be inhabited, and then the recompenſe will be loſt. 6. 
The modus muſt not be too large, which in law is called a rank 


modus as if the real value of the tithes be 6ol. per annum, and 
n modus is ſuggeſted of 4o!. this modus will not be good; 
though one of 4os. might have been valid (r). For, in theſe 
caſes of preſcriptive or cuſtomary modus's, the law ſuppoſes an 
original real compoſition to have been regularly made; which 
being loſt by length of time, the immemorial uſage is admitted 


lm) 1 Keb. 602, (p) Cro. Eliz. 446. Salk, 657. 
(n) 1 Roll, Abr. 649. (d) 2 P. Wms. 462. 
(o) 1 Lev. 179. ([.) 11 Mod. 60. 


AS 


1 
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2s evidence to ſhew that it once did exiſt, and that from 
thence ſuch uſage was derived. Now time of memory hath 
been long ago aſcertained by the law to commence from the 
reign of Richard the firſt (s); and any cuſtom may be de- 
ſtroyed by evidence of its non-exiſtence in any part of the 
long period from his days to the preſent : wherefore, as this 
real compoſition is ſuppoſed to have been an equitable con- 
tract, or the full value of the tithes, at the time of making it, 
if the modus ſet up is ſo rank and large, as that it beyond diſ- 
pute exceeds the value of the tithes in the time of Richard | 
the firſt, this modus is fels de ſe and deſtroys itſelf. For, as . 
it would be deſtroyed by any direct evidence to prove its non- 
exiſtence at any time ſince that æra, ſo alſo it is deſtroyed by 
carrying in itſelf this internal evidence of a much later ori- 
ginal. . 


A PRESCRIPTION de non decimando is a claim to be en- 
tirely diſcharged of tithes, and to pay no compenſation in lieu 
of them. Thus the king by his prerogative is diſcharged from 
all tithes (t). So a vicar ſhall pay no tithes to the rector, nor 
the rector to the vicar, for ecclefia decimas non ſolvit eccle- 
ſiae (u). But theſe privileges are perſonal to both the king 
and the clergy ; for their tenant or leſſee ſhall pay tithes of 
the ſame land, though in their own occupation it is not tith- 
able. And, generally ſpeaking,” it is an eſtabliſhed rule, that, 
in lay hands, modus de non dec imando non valet (w). But ſpi- 
ritual perſons or corporations, as monaſteries, abbots, biſhops, 
and the like, were always capable of having their lands totally 
diſcharged of tithes, by various ways (x) : as, 1. By real 
compoſition : 2. By the pope's bull of exemption : 3. By unity 
of poſſeſſion ; as when the reQory of a pariſh, and lands in 
the ſame pariſh, both belonged to a religious houſe, thoſe lands 


(s) This rule was adopted, when by 
the ſtatute of Weſtm. 1. (3 Kdw. Ic. 


39.) the reiga of Richard I. was 


made the time of limitation in a writ 
of right. But, ſince by the ſtatute 32 
Henry VIII. c. 2. this period (in a writ 
of right) hath been very rationally re- 
duced to fixty years, it ſeems unac- 


countable, that the date of legal pre- 


ſcription or memory ſhould ſtill contis 
nue to be reckoned from an aera ſo yes 
'y antiquated. See 2 Rell. Abr, a6g- 
pl. 16. f 

(t) Cro. Eliz. 511. | 

(u) id. 479. 

(w) Ibid, 5 11. 

(x) Hob, 309. Cro. Jac; 308. 


were 
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were diſcharged of tithes by this unity of poſſeſſion : 4. By 
preſcription; having never been liable to tithes, by being al- 


ways in ſpiritual hands: 5. By virtue of their order; as the 


knights templars, ciſtercians, and others, whoſe lands -were 
privileged by the pope with a diſcharge of tithes (y). Though, 
upon the diſſolution of abbeys by Henry VIII. moſt ef theſe 
exemptions from tithes would have fallen with them, and the 


lands become tithable again; had they not been ſupported 


and upheld by the ſtatute 31 Hen. VIII. c. 13. which enacts, 
that all perſons who ſhould come to the poſſeſſion of the lands 
of any abbey then diſſolved, ſhould hold them free and diſ- 
charged of tithes, in as large and ample a manner as the ab- 
beys themſelves formerly held them. And from this original 
have ſprung all the lands, which, being in lay hands, do at 
3 preſent claim to be tithe- free: for, if a man can ſhew his lands 
to have been ſuch abbey lands, and alſo immemorially diſ- 
charged of tithes by any of the means before-mentioned, this 
is now a good preſcription de non decimando, But he muſt 
ſhew both theſe requiſites : for abbey lands, without a ſpe- 
cial ground of diſcharge, are not diſcharged of courſe ; nei- 
ther will any preſcription de non decimando avail in total diſ- 
charge of tithes, unleſs it relates to ſuch abbey lands. | 


III. Common, or right of common, appears from its 
very definition to be an incorporeal hereditament : being a 
profit which a man hath in the land of another ; or to feed his 
beaſts, to catch fiſh, to dig turf, to cut wood, or the like (z). 
And hence common is chiefly of four ſorts ; common of pa- 
ſture, of piſcary, of turbary, and of eſtovers, ; 


1. Common of paſture is a right of feeding one's beaſts on 
another's land; for in thoſe waſte grounds, which are uſually. 
called commons, the property of the ſoil is generally in the 
lord of the manor ;z as in common fields it is in the particular 
tenants. This kind of common is either appendant, appur- 
tenant, becauſe of vicinage, or in groſs (a). 


G) 2 Rep. 44. Seld. tith, c. 13. f. 2. (i) Co. Lit. 422. 


(2) Finch, law. 157. | 
Common 
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Co Mo N appendant is a right, belonging to the c owners or 
occupiers of arable land, to put commonable beaſts upon the 
lord's waſte, and upon the lands of other perſons within the 
ſame manor. Commonable beaſts are either beaſts of the 
plough, or ſuch as manure the ground. This is a matter of 
moſt univerſal right: and it was originally permitted (b), not 
only for the encouragement of agriculture, but for the neceſii- 
ty of the thing. For, when lords of manors granted out par- 
cels of land to tenants, for ſervices either done or to be done, 
theſe tenants could not plough or manure the land without 
beaſts ; theſe beaſts could not be ſuſtained without paſture z 
and paſture could not be had but in the lord's waſtes, arid on 
the unincloſed fallow grounds of themſelves and the other te- 
nants. The law therefote annexed this right of common, as 
inſeparably incident, to the grant of the lands ; and this was 
the original of common appendant : which obtains in Sweden, - 
and the other northern kingdoms, much in the ſame manner as 
in England (c). Common appurtenant is where the owner of 
land has a right to put in other beaſts, beſides. ſuch as are ge- 
nerally commonable; as hogs, goats, and the like, which 
neither plougb nor manure the ground. This, not ariſing 
from the neceſſity of the thing, like common appendant, is 
therefore not of common right ; but can only be claimed by 
immemorial uſage and preſcription (d), which the Jaw eſteems 
ſufficient proof of a ſpecial grant or agreement for this pur- 
poſe. Common becauſe of vicinage, or neighbourhood, is 
where the inhabitants of two townſhips, which lie contiguous 
to each other, have uſually intercommoned with one another; 
the beaſts of the one ſtraying mutually into the other's fields, 
without any moleſtation from either. This is indeed only a 
permiſſive right, intended to excuſe what in ſtriQtneſs is a treſ- 
paſs in both, and to prevent a multiplicity of ſuits : and there- 
fore either townſhip may encloſe and bar out the other, though 
they have intercommoned time out of mind. Neither hath 
any perſon of one town a right to put his beaſts originally into 


(b) 2 Inſt 86, (d) Co, Litt, 124, 
(e) Stiernh. de jure Sucenum. J. 2. e. 6. | 


Vol. II. 1 the 


34 The RiGnuTs Book II. 


the other's common: but if they eſcape, and ſtray thither of 
themſelves, the law winks at the treſpaſs (e). Common in 
groſs, or at large, is ſuch as is neither appendant nor appur- 
tenant to land, but is annexed to a man's perſon ; being grant- 
ed to him and his heirs by deed : or it may be claimed by pre- 
ſcriptive right, as by a parſon of a church, or the like corpora- 
tion ſole. This is a ſeparate inheritance, entirely diſtinct 
from any landed property, and may be veſted in one who has 
not a foot of ground in the manor. 


Alx theſe ſpecies, of paſturable common, may be and uſu- 
ally are limited as to number and time; but there are alſo com- 
mons without ſtint, and which laſt all the year. By the ſta- 
tute of Merton however, and other ſubſequent ſtatutes (f) the 
lord of a manor may encloſe ſo much of the waſte as he pleaſes, 
for tillage or woodground, provided he leaves common ſuffi- 
cient for ſuch as are entitled thereto. This encloſure, when 
juſtifiable, is called in law “e approving” an antient expreſ- 
ſion ſignifying the ſame as © improving (g). The lord hath 

the ſole intereſt in the ſoil; but the intereſt of the lord and 
commoner, inthe common, are looked upon in law as mutual. 
They may both bring actions for damage done, either againſt 
ſtrangers, or each other; the lord for the public injury, and 
each commoner for his private damage (h). 


2, 3. Common of piſcary is a liberty of fiſhing in another 
man's water; as common of turbary is a liberty of digging 
turf upon another's ground (i), There is alſo a common of 
digging for coals, minerals, ſtones, and the like. All theſe bear 
a reſemblance to common of paſture in many reſpeQs ; though 
in one point they go much farther :, common of paſture being 

only a right of feeding on the herbage and veſture of the ſoil, 
which renews annually ; but common of turbary, and the reſt, 


are a right of carrying away the very ſoil itſelf, 
(e) Co, Litt. 122. (8) 2 Inſt. 474. 
(f) 20 Hen, III. c. 4. 29 Geo, II. ce. (h) 9 Rep. 113. 

36. and 31 Geo, II. c. 41. li) Co. Litt. 122. 


4. Com- 


Ch: 3 of TyinGs. 9 
Common of eſtovers (from eſtoſfer, to furniſh) is a li- 
berty of taking neceſſary wood, for the uſe or furniture of a 
houſe or farm, from off another's eſtate, The Saxon word, 
bote, is of the ſame ſignification with the French e/iovers 
and therefore houſe- bote is a ſufficient allowance of wood, to 
repair, or to burn in, the houſe; which latter is ſometimes 
called fire-bote : plough-bote and cart-bote are wood to be 
employed in making and repairing all inſtruments of huſban- 
dry: and hay-bote or hedge-bote is wood for repairing of 
hays, hedges, or fences, 'T'hele botes or eſtovers muſt be 
reaſonable ones; and ſuch any tenant or leſſee may take off 
the land let or Jemila to him, without waiting for any leave, 
aſſignment, or appointment of the leſſor, unleſs he be re- 
ſtrained by ſpecial covenant to the contrary (H). | 


Tus ſeveral ſpecies of commons do all originally reſult 
from the ſame neceſſity as common of paſture ; viz. for the 
maintenance and carrying on of huſbandry; common of piſ- 
cary being given for the ſuſtenance of the tenant's family; 
common of turbary and fire-bote for his fuel ; and houſe- 
bote, plough-bote, cart-bote, and hedge-bote, for repairing 
his houſe, his inſtruments of tillage, and the neceſſary fences 
| of his grounds, | 


IV. A rFourTH ſpecies of incorporeal hereditaments is that 
of ways; or the right of ging over another man's ground. 
I ſpeak not here of the king's highways, which lead from 
town to town 3; nor yet of common ways, leading from a vil- 
lage into the fields z but of private ways, in which a particu- 
lar man may have an intereſt and a right, though another be 
owner of the ſoil. This may be grounded on a ſpecial per- 
miſſion ; as when the owner of the land grants to another a 
liberty of paſſing over his grounds, to go to church, to mar- 
ket, or the like: in which caſe the gift or grant 1s particular, 
and confined to the grantee alone; it dies with the perſon ; 3 
and, if the grantee leaves the country, he cannot aſſign over 
his right to any other; nor can he juſtify taking another per- 


(E) Co. Litt. 41. 
1 2 


ſon 
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ſon in his company (1). A way may be alſo by preſcription 
as if all the owners and occupiers of ſuch a farm have imme- 
morially uſed to croſs another's ground : for this immemorial 
uſage ſuppoſes an original grant, whereby aright of way thus 
appurtenant to land may clearly be created. A right of way 
may alſo ariſe by act and operation of law: for, if a man 
grants me a piece of ground in the middle of his field ; he at 
the ſame time tacitly and impliedly gives me a way to come 
atit; and I may croſs his land for that purpoſe without treſ- 
paſs (m). For when the law doth give any thing to one, it 
giveth impliedly whatſoever is neceſſary for enjoying the 
ſame (n). By the law of the twelve tables at Rome, where 
a man had the right of way over another's land, and the 
road was out of repair, he who had the right of way might go 
over any part of the land he pleaſed : which was the eſtabliſh- 
ed rule in public as well as private ways. And the law of Eng- 
land, in both caſes, ſeems to correſpond with the Roman (o). 


V. Orriexs, which are a right to exerciſe a public or pri- 
vate employment, and to take the fees and emoluments thereun- 
to belonging, ſare alſo incorporeal hereditaments : whether pub- 

lic, as thoſe of magiſtrates ; or private, as of bailiffs, recei- 
vers, and the like. For a man may have an eſtate in them, 
either to him ard his keirs, or for life, or for a term of years, 
or during pleaſure only : ſave only that offices of public truſt 
cannot be granted for a term of years, eſpecially if they con- 
cern the adminiſtration of juſtice, for then they might per- 
haps veſt in executors or adminiſtrators (p). Neither can any 
Judicial office be granted in reverſion ; becauſe, though the 
grantee may be able to perform it at the time of the grant, yet 
before the office falls he may become unable and inſufficient : 
but miniſterial offices may be ſo granted (q) ; for thoſe may be 
executed by deputy. Alſo, by ſtatute 5 and 6 Edw. VI. c. 
16. no public office ſhall be ſold, under pain of diſability to 
diſpoſe of or hold it, For the law preſumes that he, who buys 


(1) Finch. law. 31. (o) Lord Raym. 725. 1 Brownl, 212. 
(in) Ibid. 63. 2 Show. 28. 1 Jon, 297, 
(n) Co, Lit, 56. (p) 9 Rep. 97. 

| (4) 11 Rep#4, 
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an office, will by bribery, extortion, or other unlawful 
means, make his purchaſe good, to the manifeſt detriment of 
the public. 


VI. D1GNITIES bear a near relation to offices. Of the 
nature of theſe we treated at large in the former book (r): it 
will therefore be here ſufficient to mention them as a ſpecies 


of incorporeal hereditaments, wherein a man may have a pro- 


— 


perty or eſfate. 


VII. FRANCHISES are a ſeventh ſpecies. Franchiſe and 
liberty are uſed as ſynonymous terms: and their definition 
is (5), a royal privilege, or branch of the king's prerogative, 
ſubſiſting in the hands of a ſubje&. Being therefore derived 


from the crown, they muſt ariſe from the king's grant; or, in 


ſome caſes, may be held by preſcription, which, as has been 
frequently ſaid, preſuppoſes a grant. The kinds of them are 
various, and almoſt infinite: I will here briefly touch upon 
ſome of the principal ; premiſing only, that they may be 
veſted in either natural perſons or bodies politic; in one man, 
or in many : but the ſame identical franchiſe, that has before 
been granted to one, cannot be beſtowed on another ; for 
that would prejudice the former grant (t). 


To be a county palatine is a franchiſe, veſted in a number 


of perſons. It is likewiſe a franchiſe for a number of perſons 


to be incorporated, and ſubſiſt as a body politic, with a 


power to maintain perpetual ſucceſſion and do othef corporate 
acts: and each individual member of ſuch corporation is alſo 


— 


ſaid to have a franchiſe or freedom. Other franchiſes are, 


to hold a court Jeet : to have a manor or lordſhip; or, at 
leaſt, to have a lordſhip paramount : to have waifs, wrecks, 
eſtrays, treaſure-trove, royal-fiſh, forfeitures, and deodands : 
to have a court of one's own, or liberty ef holding pleas, and 
trying cauſes: to have the cognizance of pleas z which is 
a ſtill greater liberty, being an excluſive right, ſo that no 


other court ſhall try cauſes ariſing within that juriſdiction : to 


have a bailiwick, or liberty exempt from the ſheriff of the 


county; wherein the grantee only, and his officers, are to 


It) See book I. ch, 12. TER 1 
(*) Finch, I. 10 * (t) a Roll. Abr 191. Keilw. 196 
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execute all proceſs ; to have a fair or avchit 2 ; with the right 
of taking toll, either there or at any other public places, as 
at bridges, wharfs, and the like; which tolls muſt have a rea- 
ſonable cauſe of commencement, (as in conſideration of re- 
pairs, or the like) elſe the franchiſe is illegal and void (u): or, 
laſtly, to have a foreſt, chaſe, park, warren, or fiſhery, 
endowed with privileges of royalty; which ſpecies of fran- 
chiſe may require a more minute diſcuſſion, 


As to a foreſt : this in the hands of a ſubject, is properly 
the ſame thing with a chaſe ; being ſubje& to the common 
law, and not to the foreſt laws (v). But a chaſe differs from 
a park, in that it is not encloſed, and alſo that a man may 
have a chaſc in another man's ground as well as his own; be- 
ing indeed the liberty of keeping beaſts of chaſe or royal game 
therein, protected even from the owner of the land, with 2 
power of hunting them thereon, A park is an encloſed chaſe, 
extending only over a man's own grounds, The word park 
indeed properly ſigni fies any encloſure ; but yet it is not every 
field or common, which a gentleman pleaſes to ſurround with 
a wall or paling, and to ſtock with a herd of deer, that is 
thereby conſtituted a legal park: for the king's grant, or at 
leaſt immemorial preſcription, is neceſſary to make it ſo (w). 
'Though now the difference between a real park, and ſuch en- 
cloſed grounds, is in many reſpects not very material: only 
that it is unlawful at common law for any perſon to kill any 
beaſts of park or chaſe (x), except ſuch as poſſeſs theſe fran- 
chiſes of foreſt, chaſe, or park. Pree-warren is a ſimilar 
franchiſe, erected for preſervation or cuſtody (which the 
word ſignifies) of beaſts and fowls of warren (y) ; which, be- 
ing ferae naturge, every one had a natural right to kill as he 


(a) 2 Inſt, 220, kart, hind, hare, boar, and wolf, and 
(v) 4 Inſt. 314. ina word, all the wild beaſts of venacy 
() Co, Litt. 233. 2 loft, 199. 11 or hunting, (Co. Litt. 233). 

Rep. 86. (y) The baſts are hares, conies, and 


(x) Theſe are properly buck, doe, roes: the fowls are either campeſire, 
ox, martin, and roe; but ina com- as partridges, rails, and quails; or 
mon and legal ſenſe extend likewiſe to ſylveſtres, as wondcocks and pheaſants 
all the bealts of the toreit: which, be- or agquatiles, as mallaids and herons, 
lides the other, are reckoutd to be (16:8), 
þ could: 
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could: but upon the introduction of the foreſt laws at the 
Norman conqueſt, as will be ſhewn hereafter, theſe animals 
being looked upon as royal game and the ſole property of our 
ſavage monarchs, this franchiſe of free-warren was invented 
to protect them; by giving the grantee a ſole and excluſive 
power of killing ſuch game, ſo far as their warren extended, 
on condition of his preventing other perſons. A man there- 
fore that has the franchiſe of warren, is in reality no more than 
a royal game-keeper : but no man, not even a lord of a ma- 
nor, could by common law juſtify ſporting on another's ſoil, 
or even on his own, unleſs he had the liberty of free-war- 
ren (2). This franchiſe is almoſt fallen into diſregard, fince *- 
the new ſtatutes for preſerving the game ; the name being | 
now chiefly preſerved in grounds that are ſet apart for breed- 
ing hares and rabbets. There are many inſtances of keen 
ſportſmen in antient times, who have ſold their eſtates, and 
reſerved the free-warren, or right of killing game, to them- 
ſelves; by which means it comes to paſs that a man and his 
heirs have ſometimes free-warren over another's ground (a). 
A free fiſbery, or excluſive right of fiſhing in a public river, 
is alſo a royal franchiſe ; and is conſidered as ſuch in all coun- 
tries where the feodal polity has prevailed (b) : though the 
making ſuch grants, and by that means appropriating what 
ſeems to be unnatural to reſtrain, the uſe of running water, 
was prohibited for the future by king John's great charter, 
and the rivers that were fenced in his time were directed to be 
laid open, as well as the foreſts to be diſafforeſted (c). This 
opening was extended, by. the ſecond (d) and third (e) char- 
ters of Henry III. to thoſe alſo that were fenced under Ri- 
chard I; fo that a franchiſe of free fiſhery ought now to be 
at leaſt as old as the reign of Henry II. This differs from a 
ſeveral fiſhery ; becauſe he that has a ſeveral fiſhery mult alſo 
be the owner of the ſoil, which in a free fiſhery is not requi- 
ſite. It differs alſo from-a common of piſcary before-menti- 


(2) Salk. 637- (e) cap. 47. edit, Oxm, 
(a) Bro. Abr. it, Warren, 3. (d) cap. 20. 
(b) Seld. Mor, clauſ. J. 24. Dufreſne, (e) 9 Hen. III. c. 16. 
V. 303. Cray. de Fur, fesd. II. 8, 15, | 
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oned, in that the free fiſhery is an excluſive right, the com- 
mon of piſcary is not ſo: and therefore, in a free fiſhery, a 
man has a property in the fiſh before they are caught; in a 
common of piſcary not till afterwards (f). Some indeed have 
conſidered a free fiſhery not as a royal franchiſe, but merely 
as a private grant of a liberty to fiſh in the ſeveral fiſhery of 
the grantor (g). But the conſidering ſuch right as originally 
a flower of the prerogative, till reſtrained by magna carta, and 
derived by royal grant (previous to the reign of Richard I.) 
to ſuch as now claim it by preſcription, may remove ſome 
difficulties in reſpect to this matter, with which our books 
are embaraſſed. 


VIII. Coxopixs are a right of ſuſtenance, or to receive 
certain allotments of victual and proviſion for one's mainte- 
nance (h). In lieu of which (eſpecially when due from eccle- 
ſiaſtical perſons) a penſion or ſum of money is ſometimes ſub- 
ſtituted (i). And theſe may be reckoned another ſpecies of 
incorporeal hereditaments ; though not chargable on, or iſſu- 
ing from, any corporeal inheritance, but only charged on the 
perſon of the owner in reſpeR of ſuch his inheritance. To 
theſe may be added, 


„ IX. AnNvu1TiEs, which are much of the ſame nature; 
only that theſe ariſe from temporal, as the former from ſpiri- 
tual, perſons. An annuity is a thing very diſtin& from a 
rent charge, with which it is frequently confounded : a rent- 
charge being a burthen impoſed upon and iſſuing out of lands, 
whereas anannuity is a yearly ſum chargeable only upon the 
perſon of the grantor (i). Therefore, if a man by deed grant 
to another the ſum of 201. per annum, without expreſſing out 
of what lands it ſhall iſſue, no land at all ſhall be charged with 
it; but it is a mere perſonal annuity : which is of ſo little ac- 
count in the law, that, if granted to an eleemoſynary corpo- 
ration, it is not within the ſtatutes of mortmain (k) ; and yet 
a man may have a real eſtate in-it, * his ſecurity is 
merely perſonal. 


Jr. N. * 88, Salk, 637, (i) See book I. ch. 8, 
(gs) 2 Sid. (j) Co. Litt, 144. 
{b) Figch, 1. 162. (k) Bid. 2. 
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X. RenTs are the laſt ſpecies of incorporeal heredita- 
ments. The word, rent, or render, reditus, ſignifies a com- 
penſation, or return ; it being in the nature of an acknow-= 
legement given for the poſſeſſion of ſome corporeal inheri- 
tance (1). It is defined to be a certain profit iſſued yearly out 
of--lands and tenements corporeal. It muſt be a profit ; yet 
there is no occaſion for it to be, as it uſually is, a ſum of mo- 
ney; for ſpurs, capons, horſes, corn, and other matters 
may be rendered, and frequently are rendered, by way of 
rent (m). It may alſo conſiſt in ſervices or manual operations; 
as, to plough ſo many acres of ground, to attend the king or 
the lord to the wars, and the like; which ſervices in the eye 
of the law are profits. This profit muſt alſo be certain; or 
that which may be reduced to a certainty by either party. It 
muſt alſo iſſue yearly ; though there is no occaſion for it to iſ» 
ſue every ſucceſſive year; but it may be reſerved every ſe- 
cond, third, or fourth year (n): yet, as it is to be produced 
out of the profits of lands and tenements, as a recompenſe for 
being permitted to hold and enjoy them, it ought to be re- 
ſerved yearly, becauſe thoſe profits do annually ariſe and are 
annually renewed. It muſt i ſſue out of the thing granted, and 
not be part of the land or thing itſelf ; wherein it differs from 
an exception in the grant, which is always of part of the 
thing granted (o). It muſt, laſtly, iſſue out of lands and te- 
nements corporeal ; that is, from ſome inheritance whereupon . 
the owner or grantee of the rent may have recourſe to diſtrein. 
'Therefore a grant cannot be reſerved out of an advowſon, 2 
common, an office, a franchiſe, or the like (p). But a grant 
of ſuch annuity or ſum may operate as a perſonal contraQ, 
and oblige the grantor to pay the money reſerved, or ſubje& 
him to an action of debt (q); though it doth not affect the 
. Inheritance, and is no legal rent in contemplation of law. 


THERE are at common law (r) three manner of rents; 
rent-ſervice, remt- charge, and rent-ſeck. Rent-ſervice is ſo 


(1) Co. Litt. 144. (o) Plowd. 13. 8 Rep. 71. 
(m) hid. 142. (p) Co. Litt. 144. 
(a) 161d. 43. (% 1bid. 47. (s) Litt. & 2 
- "Mi 
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called becauſe it hath ſome corporal ſervice incident to it, as at 
the leaſt fealty, or the feodal oath of fidelity (s). For, if a 
tenant holds his land by fealty, and ten ſhillings rent; or by 
the ſervice of ploughing the lord's land, and five ſhillings 
rent; theſe pecuniary rents, being connected with perſonal 
ſervices, are therefore called rent-ſervice. And for theſe, in 
caſe they be behind, or arrere, at the day appointed, the lord 
may diſtrein of common right, without reſerving any ſpecial 
power of diſtreſs ; provided he hath in himſelf the reverſion, 
or future eſtate.of the lands and tenements, after the leaſe or 
particular eftate of the leſſec or grantee is expired (t). A rent- 
_ ebarge, is where the owner of the rent hath no future inte- 
reſt, or reverſion expectant in the land; as where a man by 
_ deed maketh over to others his whole eſtate in fee ſimple, with 
a certain rent payable thereout, and adds to the deed a cove- 
nant or clauſe of diſtreſs, that if the reat be arrere, or behind, 
It ſhall be lawful to diſtrein for the ſame. In this caſe the land 
3s liable to the diſtreſs, not of common right, but by virtue of 
| the clauſe in the deed : and therefore it is called a rent-cbarge, 
becauſe in this manner the land is charged with a diſtreſs for 
the payment of it (u). Rent-ſeck, reditus ficcus, or barren 
rent, is in effect nothing more than a rent reſerved by deed, 
but without any clauſe of diſtreſs. 


THERE are alſo other ſpecies of rents, which are reducible 
to theſe three. Rents of afiſe are the certain eſtabliſhed rents 
of the freeholders and antient copyholders of a manor (w), 

. which cannot be departed from or varied. Thoſe of the free- 
holders are frequently called chief rents, reditus capitales ; and 
both ſorts are indifferently denominated guiet: reditus ; be- 
cauſe thereby the tenant goes quit and free of all other ſervi- 
ces. When theſe payments were obſerved in ſilver or white 
money, they were antiently called white-rents, or blanch- 
farms, reditus albi (x) ; in contradiſtinQion to rents reſerved 
in work, grain, Cc. which were called reditus nigri, or 


(s) Co. Litt. 1.42, (x) In Scotland this kind of ſmall 
(i) Litt. Q. 216. payment is called bench - felliug or re- 
(u) Co. Litt. 143. ditus aibae ſir mae. 


(w) > Inſt. 19. 


Black 
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Black mail (y). Rack-rent is only a rent of the full value of 
the tenement, or near it. A feefarm-rent is a rent-charge if- 
ſuing out of an eſtate in fee; of at leaſt one fourth of the va- 
lue of the land, at the time of its reſervation (z): for a grant 
of lands, reſerving ſo conſiderable arent, is indeed only let- 
ting lands to farm in fee ſimple, inſtead of the uſual methods 
for life or years. | 


THESE are the general diviſions of gent ; but the difference 
between them (in reſpect to the remedy for recovering them) 
is now totally aboliſhed ; and all perſons may have the like re- 
medy by diſtseſs for rents-ſeck, rents of aſſiſe, and chief-rents, 
as in caſe of rents reſerved upon leaſe (a). 


ReNnT is regularly due and payable upon the land from 
whence it iſſues, if no particular place is mentioned in the 
reſervation (by: but, in caſe of the king, the payment muſt 
be either to his officers at the exchequer, or to his receiver 
in the country (c). And, ſtrictly, the rent is demandable 
and payable before the time of ſunſet of the day whereon it is 
reſerved (d) though ſome have thought it not abſolutely due 
till midnight (e). | 


WIr regard to the original of rents, ſomething will be 
faid in the next chapter: and, as to diſtreſſes and other re- 
medies for their recovery, the doctrine relating thereto, and 
the feveral proceedings thereon, theſe belong properly to the 
third part of our commentaries, which will treat of civil inju- - 
Ties, and the means whereby they are redreſſed. 


2 Inſt. 19. (c) 4 Rep. 73. | 
G Co. Litt. 143. (d) Anderſ. 253, 
(a) Stat. 4 Geo. II. c. 28. (e) 1 Sauud. 287. 1 Chan. Prec, 588. 


(b) Co. Lit, 201, 
CHAPTER 
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CHAN ER THE FOURTH, 


Or Tn FEODAL SYSTEM. 


I is impoſſible to underſtand, with any degree of accuracy, 

either the civil conſtitution of this kingdom, or the laws 
which regulate its landed property, without ſome general ac- 
quaintance with the nature and doctrinè of feuds, or the feodal 
law: a ſyſtem fo univerſally received throughout Europe, up- 
wards of twelve centuries ago, that fir Henry Spelman (a) 
does not ſcruple to call it the law of nations in our weſtern 
world. This chapter will be therefore dedicated to this in- 
quiry. And though, in the courſe of our obſervations in this 
and many other parts of the preſent book, we may have occa- 
ſion to ſearch pretty highly into the antiquities of our Engliſh 
juriſprudence, yet ſurely no induſtrious ſtudent will imagine 
his time miſ-employed, when he is led to conſider that the ob- 
ſolete doctrines of our laws are frequently the foundation, 
upon which what remains is ered ed; and that it is impracti- 
cable to comprehend many rules of the modern law, in a ſcho- 
larlike ſcientifical manner, without having recourſe to the an- 
tient. Nor will theſe reſearches be altogether void of rational 
entertainment as well as uſe : as in viewing the majeſtic ruins 
of Rome or Athens, of Balbec or Palmyra, it adminiſters both 
pleaſure and inſtruction to compare them with the draughts of 
the ſame edifices, in their priſtine proportion and ſplendor, 


(a) Of parliaments, 57. 


Taz 
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Tax conſtitution of feuds (b) had its original from the mi- 
litary policy of the northern or Celtic nations, the Goths, 
the Hunns, the Franks, the Vandals, and the Lombards, 
who all migrating from the ſame officina gentium, as Crag | 
very juſtly entitles it (e), poured themſelves in vaſt quantities 
into all the regions of Europe, at the declenſion of the Ro- 
man empire. It was brought by them from their own coun- 
tries, and continued in their reſpective colonies as the moſt 
likely means to ſecure their new acquiſitions ; and, to that 
end, large diſtriQs or parcels of land were allotted by the con- 
quering general to the ſuperior officers of the army, and by 
them dealt out again in ſmaller - parcels or allotments to the 
inferior officers and moſt deſerving ſoldiers (d). Theſe allot- 
ments were called feoda, feuds, fiefs, or fees; which laſt ap- 
pellation in the northern languages (e) ſignifies a conditional 
ſtipend or reward (f). Rewards or ſtipends they evidently | 
were: and the condition annexed to them was, that the poſ- 
ſeſſor ſhould do ſervice faithfully, both at home and in the 
wars, to him by whom they were given ; for which purpoſe 
he took the juramentum fidelitatis, or oath of fealty (g): 
and in caſe of the breach of this condition and oath, by not 
performing the ſtipulated ſervice, or by deſerting the lord in 
battle, the lands were again to revert to him who granted 
them (h). | | = 


ALLOTMENTS, thus acquired, naturally engaged ſuch as 
accepted them to defend them : and, as they all ſprang from 


(b) See Spelman of feuds, and the tranſpoſition of theſe northern yl 


Wright of tenures, per tot. bles, ALLODH, will give us the true 
(e) De jure feed. 19, 20. etymology of the aldiun, or abſolute 
(d) Wright. 2 roperty of the feudiſts ; as, by a fimi- 
(e) Spelm. GI. 216. — combination of the latter ſyllable 


(f) Pontoppidan in his hiſtory of with the word FEE (which ſignifies, we 
Norway (page 290) obſerves that in the have ſeen, a conditional reward or ſti- 
northern languages ODH ſignifies pre- pend) FEEODH or feedum will denote 
prietas and ALL fotum, Hence he de- ſtipendiary property. 
rives the ODHAL right in thoſe coun- (g) See this oath explained at large 
tries ; and hence too perhaps is de- in Feed, 7.2. f. 7. | 
rived the dal right in Finland, &c, (h) Feud, l. 2. f. 24. 
(See Mac Doual. loſt, part. 2.) Now | 


the 
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the ſame right of conqueſt, no part could ſubſiſt independent 
of the whole; wheretore all givers as well as receivers were 
mutually bound to defend each others poſſeſſions. But, as 
that could not effectually be done in a tumultuous irregular 
way, government, and to that purpoſe ſubordination, was ne- 
ceſſary. Every receiver of lands, or feudatory, was there- 
fore bound, when called upon by his benefactor, or immedi- 
ate lord of his feud or fee, to do all in his power to defend 
him, Such benefactôr or lord was likewiſe ſubordinate to 
and under the command of his immediate benefactor or ſupe- 
rior; and fo upwards to the prince or general himſelf. And 
the ſeveral lords were alſo reciprocally bound, in their reſpec- 
tive gradations, to protect the poſſeſſions they had given. 
. Thus the feodal conneQion was eſtabliſhed, a proper military: 
ſubjection was naturally introduced, and an army of feudato- 
ries were always ready enliſted, and mutually prepared to 
muſter, not only in defence of each man's own ſeveral pro- 
perty, but alſo in defence of the whole, and of every part of 
this their newly acquired country (i): the prudence of which 
conſtitution was ſoon ſufficiently viſtble in the ſtrength and 
ſpirit, with which they maintained their conqueſts. 


THe univerſality and early uſe of this feodal plan, among 
all thoſe nations which in complaiſance to the Romans we ſtill 
call barbarous, may appear from what is recorded (x) of the 
Cimbri and Teutones, nations of the ſame northern original 
as thoſe whom we have been deſcribing, at their firſt irrup- 
tion into Italy about a century before the chriſtian æra. They 
| demanded of the Romans, ut martius populus aliquid ſibi 
ce terra? daret, quaſi ſlipendium : caeterum, ut vellet, mani- 
& bus atgue armis ſuis uteretur.” The ſenſe of which may 
be thus rendered; they deſired ſtipendiary lands (that is, 
fends) to be allowed them, to be held by military and other 
perſonal ſervices, whenever their lord ſhould call upon them, 
This was evidently the ſame conſtitution, that diſplayed it- 
ſelf more fully about ſeven hundred years afterwards ; when 
the Salii, Burgundians, and Franks broke in upon Gaul, the 


(i) Wright. 8. (K) L. Horns. I, 3. c. 3. 


Viſigoths 
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Viſigoths on Spain, and the Lombards upon Italy; and in- 
troduced with themſelves this northern plan of policy, ſerving 

at once to diſtribute, and to protect, the territories they had 

newly gained. And from hence it is probable that the empe- 

ror Alexander Severus (I) took the hint, of dividing lands 

conquered from the enemy among his generals and victorious 
ſoldiery, on condition of receiving military ſervice from them 

and their heirs for ever. 


SCARCE had theſe northern conquerors eſtabliſhed them- 
ſelves in their new dominions, when the wiſdom of their 
conſtitutions, as well as their perſonal valour, alarmed all 
the princes of Europe ; that is, of thoſe countries which had 
formerly been Roman provinces, but had revolted, or were 
deſerted by their old maſters, in the general wreck of the em- 
pire. Wherefore moſt, if not all, of them thought it neceſ- 
ſary to enter into the ſame or a ſimilar plan of policy. For 
whereas, before, the poſſeſſions of their ſubjeQs were per- 
fectly allodial, (that is, wholly independent, and held of no 
ſuperior at all) now they parcelled out their royal territories, or 
perſuaded their ſubjects to ſurrender up and retake their own 
landed property, under the like feodal obligations of military 
fealty (m). And thus, in the compaſs of a very few years, 
the feodal conſtitution, or the doctrine of tenure, extended 
itſelf over all the weſtern world. Which alteration of landed 
property, in ſo very material a point, neceſſarily drew after it 
an alteration of laws and cuſtoms: ſo that the feodal laws 
ſoon drove out the Roman, which had hitherto: univerſally 
obtained, but now became for many centuries loſt and for- 
gotten ; and Italy itſelf (as ſome of the civilians, with more 
ſpleen than judgment, have expreſſed it) belluinat, atque fe- 
rinas, immaneſque Longobardorum leges accepit (n). 


(1) Sl, quae de heſtitur cxpta © ſent celere qued acceperant; ne per 
% ſunt, limitaneis ducibus et militibus „ inofiam bominum we! per [eneflutem 
* donavit ; ita ut corum ita ent, fi © deſererentur rura vin borbariae 
* haeredes i lorum militarent, nec a- quod turpiſſimum ille ducebat.“ (1. 
uam ad privates fpertinerent : di- Lamprid in vita Alex. 8-weri.)_. 
cent attentius ilior militaturos, fi eli- (m) Wright 10. | 
* am ſua rura deſenderent. Aididit (a) Gravis. Or:g.l. 1. F. 139. 
* ſane his et ani nalia et ſervos, ut poj- 
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Bo this ſeodal polity, which was thus by degrees eſtabliſn- 
ed over all the continent of Europe, ſeems not to have been 
received in this part of our iſland, at leaſt not univerſally and 
as a part of the national conſtitution, till the reign of William 
the Norman (o). Not but that it is reaſonable to believe, 
from abundant traces in our hiſtory and laws, that even in the 
times of the Saxons, who were a ſwarm from what ſir William 
Temple calls the ſame northern hive, ſomething ſimilar to 
this was in uſe: yet not ſo extenſively, nor attended with 
all the rigour that was afterwards imported by the Normans. 
For the Saxons were firmly ſettled in this iſland, at leaſt as 
early as the year 600: and it was not till two centuries after, 
that feuds arrived to their full vigour and maturity, even on 
the continent of Europe (p). | | 


Tuts introduction however of the feodal tenures into 
England, by king William, does not ſeem to have been ef- 
feed immediately after the conqueſt, nor by the mere arbi- 
trary will and power of the conqueror ; but to have been 
gradually eſtabliſhed by the Norman barons, and others, in 
ſuch forfeited lands as they received from the gift of the con- 
queror, and afterwards univerſally conſented to by the great 
council of the nation long after his title was eſtabliſhed. In- 
deed from the prodigious ſlaughter of the Engliſh nobility at 
the battle of Haſtings, and the fruitleſs inſurreQtions of thoſe 
who ſurvived, ſuch numerous forfeitures had accrued, that 
he was able to reward his Norman followers, with very large 
and.extenſive poſſeſſions : which gave a handle to the monkiſh 
hiſtorians, and ſuch as have implicitly followed them, to re- 
preſent him as having by right of the ſword ſeiſed on all the 
lands of England, and dealt them out again to his own fa- 
vourites. A ſuppoſition, gruunded upon a miſtaken ſenſe of 
the word conqueſt ; which in its feodal acceptation, ſignifies 
no more than acquiſition : and this has led many haſty writers 
into a ſtrange hiſtorical miſtake, and one which upon the 
ſlighteſt examination will be fourd to be moſt untrue, How- 


(a) Spelm, CI. 218, Bract. I. 2. c. 16.4.7. (p) Crag, J. 1. f. 4. 
| | | ever, 
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ever, certain it is, 'that the Normans now began to gain very 
large poſſeſſions in England : and their regard for the feodal 
law, under which they had long lived, together with the 
king's recommendation of this policy to the Engliſh, as the 
beſt way to put themſelves on a military footing, and thereby 
to prevent any future attempts from the continent, were pro- 
bably the reaſons that prevailed to effect its eſtabliſhment here 
by law. And, though the time of this great revolution in our 
landed property cannot beaſcertained with exaQneſs, yet there 
are ſome circumſtances that may lead us to a probable conjec- 
ture concerning it. For we learn from the Saxon chronicle (q), 
that in the nineteenth year of king William's reign an invaſion 
was apprehended from Denmark; and the military conſtitution 
of the Saxons being then laid aſide, and no other introduced 
in its ſtead, the kingdom was wholly defenceleſs : which oc- 
caſioned the king to bring over a large army of Normans and 
Bretons, who were quartered upon every landholder, and 
greatly oppreſſed the people. This apparent weakneſs, to- 
gether with the grievances occaſioned by a foreign force, 
might co-operate with the king's remonſtrances, and the bet- 
ter incline the nobility to liſten to his propoſals for putting 
them in a poſture of defence, For, as ſoon as the danger was 
over, the king held a great council to inquire into the ſtate of 
the nation (r); the immediate conſequence of which was the 
compiling of the great ſurvey called domeſday-book, which 
was finiſhed in the next year: and in the latter end of that 
very year the king was attended by all his nobility at Sarum; 
where all the principal landholders ſubmitted their Jands to the 
yoke of military tenure, became the king's vaſals, and did ho- 
mage and fealty to his perſon (s). This may poſſibly have 
been the ra of formally introducing the feodal tenures by 
law ; and perhaps the very law, thus made at the council of 
Sarum, is that which is ſtill extant (t), and couched in theſe 


(q) 4. D. 1086. ejut homines fafi ſunt, et omnes ſe illi 
(r) Rex tenuit magnum Concilium, et n eju/que ſacli ſunt val. ac 
A e habuit cum ſuis proceri- e. fidelitatis juramenta prucſtiterunt, ſe 
ur de hac terra, pY mods incoleretur, cntra alia queſeunque illi fides futus 
et a quibus hominibus, Chr:n, Sax. ibid. 10s, Chron, Six. A, D. 1086. 
(s) Omnes praedia tenentes, yuo!quot (t) cap. 52, Wilk. 228. 
ent notae m-l-qris per tetam An, iam, | 


"Vet. . E remark- 
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remarkable words: . ffatuimus, ut omnes liberi bomi- 
& nes foedere et ſacramento aſfir ment, quod intra et extra uni- 
& verſum regnum Angliae Wilbelmo regi domino ſuo fideles 
& eſſe volunt; terras et bonores illius omni fidelitate ubique 
cc ſervare cum eo, et contra inimicos et alieni genas defendere.” 
The terms of this law (as ſir Martin Wright has obſerved) 
(u) are plainly feodal : for, firſt, it requires the oath of fe- 
alty, which made in the ſenſe of the feudiſts every man that 
took it a tenant or vaſal ; and, ſecondly, the tenants obliged 
themſelves to defend their lord's territories and titles againſt 
all enemies foreign and domeſtic. . But what clearly evinces 
the legal eſtabliſhment of this ſyſtem, is another law of the 
ſame collection (v), which exacts the performance of the mili- 
tary feodal ſervices, as ordained by the general council, 
& Omnes comites, et barones, et milites, et ſervientes, et uni- 
cc werſs liberi homines totius regni noſiri praedicti, babeant 
cc of tencant ſe ſemper bene in armis et in equis, ut decet et 
ce oportet : et ſint ſemper prompti et bene parati, ad ſervitiun 
c ſuum integrum nobis explendum et peragendum, cum opus 


& fuerit ; ſecundum qued nobis debent de foedis et tenementi;' 


& ſuis de jure facere, et ſicut illis ſlatuimus per commune 
& concilium totius regni noſtri praedicii.“ 

Tuts new polity therefore ſeems not to have been impoſ- 
ed by the conqueror, but nationally and freely adopted by the 
general aſſembly of the whole realm, in the ſame manner az 
other nations of Europe had before adopted it, upon the ſame 
principle of ſelf-ſecurity. And, in particular, they had the 
recent example of the French nation before their eyes ; which 
had gradually ſurrendered up all its allodial or free lands into 
the king's hands, who reſtored them to the owners as a bene 
ficium or feud, to be held to them and ſuch of their heirs as 
they previouſly nominated to the king : and thus by degrees 
all the allodial eſtates of France were converted into feuds, 
and the freemen became the vaſals of the crown (w). The 
only difference between this change of tenures in France, and 
that in England, was, that the former was effected gradu- 

(u) Tenures. 66. (w} Monteſq. Sp. L. b. 31. c. 8. 


(v) cop. 58. Wilk. 228, 
| ally, 
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ally, by the conſent of private perſons; the latter was done 
at once, all over England, by the common conſent of the 
nation (x). | | 


Is conſequence of this change, it. became a fundamental 
maxim and neceſſary principle (though in reality a mere fic- 
tion) of our Engliſh tenures, © that the king is the univerſal 
« lord and original proprietor of all the lands in his king- 
« dom (y); and that no man doth or can poſſeſs any part of 
« it, but what has mediately or immediately been derived as a 
« gift from him, to be held upon feodal ſervices.” For, this 
being the real caſe in pure, original, proper feuds, other na- 
tions who adopted this ſyſtem were obliged to act upon the 


| ſame ſuppoſition, as a ſubſtruction and foundation of their 


new polity, though the fact was indeed far otherwiſe. And 
indeed by thus conſenting to the introduction of feodal te- 
nures, our Engliſh anceſtors probably meant no more than to 
put the kingdom in a ſtate of defence by eſtabliſhing a military 
ſyſtem; and to oblige themſelves (in reſpect of their lands) to 
maintain the king's title and territories, with equal vigour and 
fealty, as if they had received their lands from his bounty upon 
theſe expreſs conditions, as pure, proper, beneficiary feuda- 
tories, But, whatever their meaning was, the Norman in- 
terpreters, ſkilled in all the niceties of the feodal conſtitutions, 
and well underſtanding the import and extent of the feodal 
terms, gave a very different conſtruction to this proceeding z 
and thereupon took a handle to introduce not only the rigo- 
rous doctrines which prevailed in the duchy of Normandy, 
but alſo ſuch fruits and dependencies, ſuch hardſhips and ſer- 
vices, as were never known to other nations (z ;) as if the 
Engliſh had in fact, as well as theory, owed every thing they 

bad to the bounty of their ſovereign lord. | 


Ov anceſtors therefore, who were by no means henefici- 
aries, but had barely conſentcd to this fi gion of tenure from 


(x) Pharoah thus acquired the domi- (y) Tout fait in luy, et vient de ſuy 
nion of all the lands in Egypt, and al commencement. (M. 24 Eu. III. 
granted them out to the Egyptians, re. 6 | 


| , 
ſerving an annual render of the fifth (2) Spelm. of feuds, c. 28. 
part of their value. (Geo, xlvii.) | 


— 
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the crown, as the baſis of a military diſcipline, with reaſon 
looked upon theſe deduCtions as grievous impoſitions, and arbi- 
trary concluſions from principles that, as to them, had no 
foundation in truth (a). However, this king, and his fon 
William Rufus, kept up with a high hand all the rigours of 
the feodal doArines : but their ſucceſſor, Henry I. found it 
expedient, when he ſet up his pretenſions to the crown, to 
promiſe a reſtitution of the laws of king Edward the confeſſor, 
or antient Saxon ſyſtem ; and accordingly, in the firſt year of 
his reign, granted a charter (b), whereby he gave up the 
greater grievances, but ſtill reſerved the fiction of feodal te- 
nure, for the ſame military- purpoſes which engaged his fa- 
ther to introduce it, But this charter was gradually broken 


through, and the former grievances were revived and ag- 


gravated, by himſelf, and ſucceeding princes; till in the 
reign of king John they became fo intolerable, that they 
occaſioned his barons, or principal feudatories, to riſe up 
in arms againſt him: which at length produced the famous 
great charter at Runing-mead, which, with ſome alterati- 


ons, was confirmed by his ſon Henry III. And, though its 


immunities (eſpecially as altered on its laſt edition by his ſon) 
(e) are very greatly ſhort of thoſe granted by Henry I. it was 
juſtly eſteemed at the time a vaſt acquiſition to Engliſh liber- 
ty. Indeed, by the farther alteration of tenures that has 
ſince happened, many of theſe immunities may now appear, 
to a common obſerver, of much leſs conſequence than they 
really were when granted : but this, properly conſidered, 
will ſhew, not that the acquiſitions under John were ſmall, 
but that thoſe under Charles were greater. And from hence 
alſo ariſes another inference ; that the liberties of Engliſhmen 
are not (as ſome arbitrary writers would repreſent them) mere 
infringements of the king's prerogative, extorted from our 
princes by taking advantage of their weakneſs ; but a reſtora- 
tion of that antient conſtitution, of which our anceſtors had 
been defrauded by the art and fineſſe of the Norman lawyers, 


rather than deprived by the ſorce of the Norman arms. 


(a) Wright. 81. (e) o Her. II 5 
(b) LL. Hen, I. c. 1. 
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HavixG given this ſhort hiſtory of their riſe and progreſs, 
we will next conſider the nature, doctrine, and principal laws . 
of feuds; wherein we ſhall evidently trace the groundwork of 
many parts of our public polity, and alſo the original of ſuch 
of our own tenures, as were either aboliſhed in the laſt cen» 
tury, or ſtill remain in force, 


Tux grand and fundamental maxim of all feodal tenure is 
this; that all lands were originally granted out by the 
ſovereign, and are therefore holden, either mediately or im- 
mediately, of the crown. The grantor was called the pro- 
prietor, or lord ; being he who retained the dominion of ul- 
timate property of the feud or fee : and the grantee, who had 
only the uſe and poſſeſſion, according to the terms of the grant, 
was ſtyled the feudatory or vaſal, which was only another 
name for the tenant or holder of the lands; though, on ac- 
count of the prejudices we have juſtly conceived againſt the 
doctrines that were afterwards grafted on this ſyſtem, we now 
uſe the word vaſal opprobriouſly, as ſynonymous to flave or 
bongman. The manner of the grant was by words of gra- 
tuitous and pure donation, ded? et conc?ſſi ; which are ſtill 
the operative words in our modern infeodations or deeds of 
feoffment, This was perfected by the ceremony of corporal 
inveſtiture, or open and notorious delivery of poſſeſſion in the 
preſence of the other vaſals, which perpetuated among them 
the æta of the new acquiſition, at a time when the art of 
writing was very little known: and therefore the evidence of 
property was repoſed in the memory of the neighbourhood ; 
who, incaſe of a diſputed title, were afterwards called upon 
to decide the difference, not only according to external proofs, 
adduced by the parties litigant, but alſo by the internal teſti- 
mony of their own private knowlege. | 


Bxs1DEs an oath of fea/ty, or profeſſion of faith to the 
lord, which was the parent of our oath of allegiance, the va- 
{al or tenant upon inveſtiture did uſually bomage to his lord; 


E 3 | openly 
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openly ad humbly kneeling, being ungirt, uncovered, and 
holding up his hands both together between thoſe of the lord, 
who fate before him; and there profeſſing that * he did be- 
come his man, from that day forth, of life and limb and 
« earthly honour :” and then he received a kiſs from his 
lord (d). Which ceremony was denominated bomagium, or 
manhood, by the feudiſts, from the ſtated form of words, de- 
venio veſler bomo (e). 

| Warn the tenant had thus profeſſed himſelf to be the man 
of his ſuperior or lord, the next conſideration was concerning 
the ſervice, which, as ſuch, he was bound to render, 1n re- 
compenſe for the land he held. This, in pure, proper, and 
original feuds, was only twofold : to follow, or do ſuit to, 
the lord in his courts in the time of peace: and in his armies 
or warlike retinue, when neceſſity called him to the field, 
The lord was, in carly times, the legiſlator and judge over all 
his feudatories : and therefore the vaſals of the inferior lords 
were bound by their fcalty to attend their domeſtic courts ba- 
ron (ft), (which were inſtituted in every manor or barony, for 
doing ſpecdy and effectual juſtice to all the tenants) in order 
as well to anſwer ſuch complaints as might be alleged againſt 
themſelves, as to form a jury or homage for the trial of their 
fellow-tenants; and upon this account, in all the feodal inſti- 
tutions both here and on the continent, they are diſtinguiſhed 
by the appellation of the peers of the court; pares curtis, or 
pares curiae. In like manner the barons themſelves, or lords 
of inferior diſtricts, were denominated peers of the king's 
court, and were bound to attend him upon ſummons, to hear 
cauſes of greater conſequence in the king's preſence and un- 
der the direction of his grand juſticiary ; till in many coun- 

tries the power of that office was broken and diſtributed into 
other courts of judicature, the peers of the king's court ſtill 


(4) Litt. & 8 may be thought puerile to obſerve (in 
(e) It was an 1 of Dr. Ar- confirmation of this remark) that ia 


buthnot, that tradition was no where one of our antient paſtimes (the 
preſerved ſo pure and incorrupt as a- king I am or bafilinda of Julius Pol- 
mong children, whole games and plays lux, Onemaſtic. J. g. c. 7.) the ceremo- 
are deſivered down invariably trom one nies and language of feodal homage are 
generation to another, (Warbarton's preſerved with great exactneſs. 

rote. on Pope, vi. 134. do.) Perhaps it (f ) Feud, |. 2. f. 55. 


reſerving 
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reſerving to themſelves (in almoſt every feodal government) 
the right of appeal from thoſe ſubordinate courts in the laſt 
reſort, The military branch of ſervice conſiſted in attending 
the lord to the wars, if called upon, with ſuch a retinue, and 
for ſuch a number of days, as were ſtipulated at the firſt do- 

nation, in proportion to the quantity of the land. | 


Ar the firſt introduction of feuds, as they were gratuitous, 


ſo allo they were precarious and held at the will of the lord (g), 
who was then the ſole judge whether his vaſal performed his 
jervices faithfully. Then they became certain, for one or 
more years. Among the antient Germans they continued 
only from year to year; an annual diſtribution of lands being 
made by their leaders in their general councils or aſſem- 
blies (h). This was profeſſedly done, leſt their thoughts ſhould 
be diverted from war to agriculture ; leſt the ſtrong ſhould 
incroach upon the poſſeſſions of the weak ; and leſt luxury 
and avarice ſhould be encouraged by the erection of perma- 
nent houſes, and too curious an attention to convenience and 
the elegant ſuperfluities of life. But, when the general mi- 
gration was pretty well over, and a peaceable poſſeſſion of 
their new-acquired ſettlements had introduced new cuſtoms 
and manners ; when the fertility of the foil had encouraged 
the ſtudy of huſbandry, and an affection for the ſpots they 
had cultivated began naturally to ariſe in the tillers ; a more 
permanent degree of property was introduced, and feuds be- 
gan now to be granted for the life of the feudatory (i). But 
Kill feuds were not yet hereditary ; though frequently grant- 
ed, by the favour of the lord, to the children of the former 
poſſeſſor; till in proceſs of time it became unuſual, and was 
therefore thought hard, to reject the heir, if he were capable 
to perform the ſervices (k): and therefore infants, women, 
and profeſſed monks, Who were incapable of bearing arms, 


(g) F ud. Lens 3 
(h) Thus Tacitus: {de mer, Germ. 


c. 26.) ® agriab uniyrfii por vi es ore 


* cupantur ; arva fer unn:s mutant” 
And Cæſar yet more fully :; Cd. tell, 
Gall. 1.6, c 21. ** Neue quijquam 


* agrt num (vertu, aut fines pros 


* ri babes ed mag iti a a prin- | 


E. 4 


„ 


a eipes in ann: hin gulos, gentibus et g- 


« nationibus hominum gui una coterunt, 
® quantum e's et quo lacs viſum eff, at- 
« rribuunt agri, atgue anno feſt alia 


& tranfire copunt,” 


(i) Feud. J. 1.7. i. 
(k) Wright. 14, 


were 
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were alſo incapable of ſucceeding to a genuine feud. But the 
heir, when admitted to the feud which his anceſtor poſſeſſed, 
| uſed generally to pay a fine or acknowlegement to the lord, 
in horſes, arms, money, and the like, for ſuch renewal of 
the feud : which was called a relief, becauſe it re-eſtabliſhed 
the inheritance, or, in the words of the feodal writers, “ in- 
6 certam et caducam bereditatem relevabat.“ This relief was 
afterwards, when feuds became abſolutely hereditary, con- 
tinued on the death of the tenant, though the original founda - 
tion of it had ceaſed. 8 


* 


Fon in proceſs of time feuds came by degrees to be univer- 
ſally extended, beyond the life of the firſt vaſal, to his ſons, 
or perhaps to ſuch one of them, as the lord ſhould name; 
and in this caſe the form of the donation was ftiily obſerved : 
for if a feud was given to a man and his ſons, all his ſons ſuc- 
ceeded him .in equal portions; as they died off, their 
ſhares reverted to the lord, and did not deſcend to their chil- 
dren, or even to their ſurviving brothers, as not being ſpeci- 
fied in the donation (I). But when ſuch a feud was given to 
a man, and his herrs, in general terms, then a more extend- 
ed rule of ſucceſſion took place; and when a feudatory died, 
his male deſcendants in infinitum were admitted to the ſucceſ- 
ſion. When any ſuch deſcendant, who thus had ſucceeded, 

died, his male deſcendants were alſo admitted in the firſt 
place; and, in defect of them, ſuch of his male collateral 

kindred as were of the blood or lineage of the firſt feudatory, 
but no others. For this was an unalterable maxim in feodal 
| ſucceſſion, that © none was capable of inheriting a feud, but 
ij & ſuch as was of the blood of, that is, lineally deſcended 
| « from, the firſt feudatory (m).” And the deſcent, being 
thus confined to males, originally extended to all the malcs 
alike ; all the ſons, without any diſtinction of primogeniture, 
ſucceeding to equal portions of the father's feud. But this 
being found upon many accounts inconvenient, (particularly, 
by dividing the ſervices, and thereby weakening the ſtrength 
of the feodal union) and honorary feuds (or titles of nobility) 


(1) Wright, 17. (tm) 57. 183, 


being 


cb. . of Tune, 51 


being now introduced, which were not of a diviſible na- | 
ture, but could only be inherited by the eldeſt ſon (n); in 
imitation of theſe, military feuds (or thoſe we are now de- 


ſcribing) began alſo in moſt countries to deſcend according 
to the ſame rule of primogeniture, to the eldeſt ſon, in 
excluſion of all the reſt (o). 


OTHER qualities of feuds were, that the feudatory could not 
aliene or diſpoſe of his feud ; neither could he exchange, nor 
yet mortgage, nor even deviſe it by will, without the conſent of 
the lord (p). For, the reaſon of conferring the feud being the 
perſonal abilities of the feudatory to ſerve in war, it was not fit 
he ſhould be at liberty to transfer this gift, either from himſelf, 
or from his poſterity who were preſumed to inherit his valour, 
to others who might prove leſs able. And, as the feodal ob- 
ligation was looked upon as reciprocal, the feudatory being en- 
titled to the lord's protection, in return for his own fealty and 
ſervice; therefore the lord could no more transfer his ſeignory 
or protection without conſent of his vaſal, than the vaſal could 
his feud without conſent of his lord (q): it being equally un- 
reaſonable, that the lord ſhould extend his protection to a per- 
ſon to whom he had exceptions, and that the vaſal ſhould owe 
ſubjeQion to a ſuperior not of his own chooſing, 


THEsE were the principal, and very ſimple, qualities of the 
genuine or original feuds; being then all of a military nature, 
and in the hands of military perſons: though the feudatories, 
being under frequent incapacities of cultivating and manuring 
their own lands, ſoon found it neceſſary to commit part of them 
to inferior tenants ; obliging them to ſuch returns in ſervice, 
corn, cattle, or money, as might enable the chief feudatories 
to attend their military duties without diſtraction: which re- 
turns, or reditus, were the original of rents. And by this 
means the feodal polity was greatly extended; theſe inferior 
feudatories (who held what are called in the Scots law © rere- 
© fiefs””) being under ſimilar obligations of fealty, to do ſuit of 


(a) Feud. 2. f. ge, (p) Bid. 29. 
(o) Wright. A, : | (q) 15:4. 30. 
court, 
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court, to anſwer the ſtipulated renders or rent-ſervice, and to 
promote the welfare of their immediate ſuperiors or lords (r). 
But this at the ſame time demoliſhed the antient ſimplicity of 
feuds ; and an inroad being once made upon their conſtitution, 
it ſubjeQed them, in a courſe of time, to great varieties and 
innovations. Feuds came to be bought and ſold, and devia- 
tions were made from the old fundamental rules of tenure and 
ſucceſſion ; which were held no longer ſacred, when the feuds 
themſelves no longer continued to be purely military. Hence 
"theſe tenures began now to be divided into feoda propria et im- 
propria, proper and improper feuds ; under the former of which 
diviſions were comprehended ſuch, and ſuch only, of which we 
have before ſpoken ; and under that of improper or derivative 
feuds were comprized all ſuch as do not fall within the other de- 
ſcription: ſuch, for inſtance, as were originally bartered and ſold 
to the feudatory for a price; ſuch as were held upon baſe or leſs 
honourable ſervices, or upon a rent, in lieu of military ſervice; 
ſuch as were in themſelves alienable, without mutual licenſe ; 
and ſuch as might deſcend indifferently either to males or fe- 
males. But, where a difference was not expreſſed in the 
creation, ſuch new-created feuds did in all other reſpects follow 


| the nature of an original, genuine, and proper feud (s). 


Bux as ſoon as the feodal ſyſtem came to be conſidered in the 
light of a civil eſtabliſhment, rather than as a military plan, the 
ingenuity of the ſame ages, which perplexed all theology with 
the ſubtilty of ſcholaſtic diſquiſitions, and bewildered philoſaphy 
in the mazes of metaphyſical jargon, began alſo to exert its in- 
fluence on this copious and fruitful ſubject: in purſuance of 
which,the moſt refined and oppreſſive conſequences were drawn 
from what originally was a plan of ſimplicity and liberty, equal- 
ly beneficial to both lord and tenant, and prudently calculated 
for their mutual proteQion and defence. From this one founda- 
tion, in different countries of Europe, very different ſuperſtruc- 
tures have been raiſed : what effect it has produced on the land- 
ed property of England will appear in the following chapters, 


(r) Wright 20. (* Fad. 8. t. 7. 
| | CHAPTER 
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CHAPTER THE FIFTH. 


Or rur ax TN ENGLISH TENURES, 


N this chapter we ſhall take a ſhort view of the antient 

tenures of our Engliſh eſtates, or the manner in which 
lands, tenements, and hereditaments might have been holden z 
as the ſame ſtood in force, tifl the middle of the laſt century. 
In which we ſhall eaſily perceive, that all the particularities, 
all the ſeeming and real hardſhips, that attended thoſe tenures, 
were to be accounted for upon feodal principles and no other g 
being fruits of, and deduced from, the feodal policy. 


ArMmosr all the real property of this kingdom is by the po- 
licy of our laws ſuppoſed to be granted by, dependent upon, 
and Holden of ſome ſuperior or lord, by and in conſideration of 
certain ſervices to be rendered to the lord by the tenant or poſ- 
ſeſſor of this property. The thing holden is therefore ſtyled a 
tenement, the poſſeſſors thereof tenants, and the manner of their 
poſſeſſion a tenure. Thus all the land in the kingdom is ſup- 
poſed to be holden, mediately or immediately, of the king; 
who is ſtyled the lord paramount, or above all. Such tenants 
as held under the king immediately, when they granted out 
portions of their lands to inferior perſons, became alſo lords 
with reſpe& to thoſe inferior perſons, as they were ſtill tenants 
with reſpect to the king; and, thus partaking of a middle na- 
ture, were called meſne, or middle, lords. So that if the king 
granted a manor to A, and he granted a portion of the land to 


B, now B was ſaid to hold of A, and A of the king; or, in other 
| words, 


60 The RicnTs Boox II, 
words, B held his lands immediately of A, but mediately of 
the king, The king therefore was ſtyled lord paramount 
A was both tenant and lord, or was a meſne lord; and B was 
called tenant paravail, or the loweſt tenant ; being he who ſup- 
poſed to make avail, or profit, of the land (a). In this manner 
are all the lands of the kingdom holden, which are in the hands 
of ſubjects: for, according to fir Edward Coke (b), in the law 
of England we have not properly allodium; which, we have 
ſeen (c), is the name by which the feudiſts abroad diſtinguiſh 
ſuch eſtates of the ſubject, as are not holden of any ſuperior. 
So that at the firſt glance We may obſerve, that our lands are 
either plainly feuds, or partake very ftrongly of the feodal 


nature. 


ALL tenures being thus derived, or ſuppoſed to be derived, 
from the king, thoic : held immediately under him, in right 
of his crown and dignity, were called his tenants in capite, or 
in chief; which was the moſt honourable ſpecies of tenure, 
but at the ſame time ſubjeRed the tenants to greater and more 
burthenſome ſervices, than inferior tenures did (d). This 
diſtinction ran through all the different ſorts of tenure; of 
which I now proceed to give an account, 


I. Tree ſeem to have ſubſiſted among our anceſtors four 
Principal ſpecies of lay tenures, to which all others may be re- 
duced : the grand criteria of which were the natures of the ſe- 
veral ſervices or renders, that were due to the lords from their 
tenants. The ſervices, in reſpect of their quality, were either 
free or baſe ſervices; in reſpect of their quantity and the time 
of exacting them, were either certain or uncertain. Free 
ſervices were ſuch as were not unbecoming the character of 2 
ſoldier, or a freeman, to perform; as to ſerve under his lord in 


la) 2 Inſt, 296. hold directly from the emperor, art 
(b) 1 Iaſt. 1, called the immediate ſtates of the er- 
(c) pag. 47. pire ; all other landholders being deno- 


(d) In the Germanic conſtitution, minated mediate ones, Mod. Un. Hiſt. 
the electors, the biſhops, the ſecular xlii, 61, 
Princes, the imperial cities, Cc. which 


the 
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the wars, to pay a ſum of money, and the like. Baſe ſervices 
were ſuch as were fit only for peaſants, or perſons of à ſervile 
rank ; as to plough the lord's land, to make his hedges, to car- 
ry out his dung, or other mean employments. The certain 
ſervices, whether free or baſe, were ſuch as were ſtinted in 
quantity, and could not be exceeded on any pretence; as, to 
pay a ſtated annual rent, or to plough ſuch a field for three 
days. The uncertain depended upon unknown contingencies: 
as, to do military ſeryice in perſon, or pay an aſſeſſment in lieu 
of it, when called upon ; or to wind a horn whenever the Scots 
invaded the realm; which are free ſervices : or to do whatever 
the lord ſhould command; which is a baſe or villein ſervice. 


Fx oM the various combinations of theſe ſervices have ariſen 
the four kinds of lay tenure which ſubſiſted in England, till the 
middle of the laſt century; and three of which ſubſiſt to this 
day. Of theſe Bratton (who wrote under Henry the third) 
ſeems to give the cleareſt and moſt compendious account, of 
any author antient or modern (e); of which the fcllowing is 
the outline or abſtract (f). “ Tenements are of two kinds, 
« frank-tenement, and villenage. And, of frank-tenements, 
« ſome are held freely in conſideration of homage and &night- 
« ſervice; others in free-ſocage with the ſervice of fealty only. 
And again (g), “of villenages ſome are pure, and others pri- 
« yileged. He that holds in pure villenage ſhall do whatſoever 
« is commanded him, and always be bound to an uncertain 
& ſervice. The other kind of villenage is called viHlein-ſecage z 
& and theſe villein-ſocmen do villein ſervices, but ſuch as are 
cc certain and determined.“ Of which the ſenſe ſeems to be 
as follows: firſt, where the ſervice was frec, but uncertain, 
as military ſervice with homage, that tenure was called the 


(e) L 4. tr. 1. c 28. privilegiatum, Qui tenet in pure wile 
[f) Tenement-rum aliud Iiberum, aliud lenagis faciet quicquid ci præceptum fu- 
villenag um. Item, I berorum aliud te- erit, et ſemper tenebitur ad incerta, 
| netur libire pro homagio of ſervitio n- Aliud genus villenagii dicitur villanum 
litari; aliud in libere ſocagio cum fide- ſicagium; et bujuſmedi villani ſocmanni 
litate tantum, F. 1, —villone faciunt ſervitia, ſed certa et 

(e) Villenagia um aliud purum, aliud determinata, g. g. | 


_ tenure 


_—_— The RicuTs Book II. 
tenure in chivalry, per ſervitium militare, or by knight-ſervice. 
Secondly, where the ſervice was not only free, but alſo certain, 
as by fealty only, by rent and fealty, £5c. that tenure was called 
liberum ſocagium, or free ſocage, Theſe were the only free 
' holdings or tenements; the others were villenous or ſervile: 
as, thirdly, where the ſervice was baſe in its nature, and un- 
certain as to time and quantity, the tenure was purum villena- 
gium, abſolute or pure villenage. Laſtly, where the ſervice 
was baſe in its nature, but reduced to a certainty, this was ſtill 
villenage, but diſtinguiſhed from the other by the name of 
privileged villenage, villenagium privilegiatum ; or it might 
be ſtill called ſocage (from the certainty of its ſervices) but 


degraded by their baſeneſs into the inferior title of villenagium 
ſocagium, villein. ſocage. 


1. Taz firſt, moſt univerſal, and eſteemed the moſt honour- 
able ſpecies of tenure, was that by knight-ſervice, called in 
Latin ſervitium militare, and in law-French chivalry, or ſer- 
vice de chivaler, anſwering to the ef d' baubert of the Nor- 
mans (h), which name is expreſsly given it by the mirrour (i). 
This differed in very few points, as we ſhall preſently ſee, 
from a pure and proper feud, being entirely military, and the 
genuine effect of the feodal eſtabliſhment in England. To 
make a tenure by knight-ſervice, a determinate quantity of 
land was neceſſary, which was called a knight's fee, feodum 
. militare ; the value of which, not only in the reign of Edward 
II (k), but alſo of Henry II (I), and therefore probably at its 
original in the reign of the conqueror, was ſtated at 200. per 
annum ; and a certain number of theſe knights fees were re- 
quiſite to make up a barony. And he who held this propor- 
tion of land (or a whole fee) by knight-ſervice, was bound to 
attend his lord to the wars for forty days in every year, if called 
upon: which attendance was his reditus or return, his rent or 
ſervice, for the land he claimed to hold. If he held only half a 
knight's fee, he was only bound to attend twenty days, and ſo 
in proportion (m). And there is reaſon to apprehend, that this 


(h) Spelm. GI.. 219. Litt, 69. 
(i) c. 2. C. 27. (1) Glanvill. J. 9. c. 4. 
(k) Stat. de milit. 1 Edw. II. Co. (m) Litt, 5 95. 


ſervice 
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ſervice was the whole that our anceſtors meant to ſubje&@ 
themſelves to; the other fruits and conſequences of this tenure 


being fraudulently ſuperinduced, as the regular e unfore- 
ſeen) appendages of the feodal ſyſtem, 


Ty1s tenure of knight-ſervice had all the marks of a ſtrict 
and regular feud: it was granted by words of pure donation, 
dedi et conceſſi (n); was transferred by inveſtiture or delivering 
corporal poſſeſſion of the land, uſually called livery of ſeiſin; 
and was perfeQted by homage and fealty. It alſo drew after it 
theſe ſeven fruits and conſequences, as inſeparably incident to. 
the tenure in chivalry ; viz. aids, relief, primer ſeiſin, wardſhip, 
marriage, fines for alienation, and eſcheat : all which I ſhail 
endeavour to explain, and ſhew to be of ſeodal original. 


1. A1ps were originally mere benevolences granted by the 
tenant to his Jord, in times of difficulty and diſtreſs (o); but in 
proceſs of time they grew to be conſidered as a matter of right, 
and not of diſcretion, Theſe aids were principally three: 
firſt, to ranſom the lord's perſon, if taken priſoner ; a neceſſary 
conſequence of the feodal attackment and 6delity ; ; inſomuch 
that the neglect of doing it, whenever it was in the vaſal's 
power, was, by the ſtrict rigour of the feodal law, an abſolute 
forfeiture of his eſtate (p). Secondly, to make the lord's eldeſt 
ſon a knight; a matter that was formerly attended with great 
ceremony, pomp, and expenſe. This aid could not be de- 
manded till the heir was fifteen years old, or capable of bearing 
arms (q): the intention of it being to breed up the eldeſt ſon, 
and heir apparent of the ſeignory, to deeds of arms and chi- 
valry, for the better defence of the nation. Thirdly, to marr 
the lord's eldeſt daughter, by giving ker a ſuitable portion: 
for daughters* portions were in thoſe days extremely ſlender; 
few lords being able to ſave much out of their income for thi 


in) Co. Litt. g. | Et T2 IA. kr. 1. e. 16. 8. 8. 
(o) Auxilia ſunt de gratia et non de (p) Feud. l. 2. f. 24, 
Jure,—cum dependeant ex gre'ia tenrn- (d) 4 laſt, 233. 


Yum ot non ad volunta'em domixorum. 
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purpoſe; nor could they acquire money by other means, be- 
ing wholly converſant in matters of arms; nor, by the nature 
of their tenure, could they charge their lands with this, or any 
other incumbrances. From bearing their proportion to theſe 
aids no rank or profeſſion was exempted: and therefore even 
the monaſteries, till the time of their diſſolution, contributed 
to the knighting of their founder's male heir (of whom their 
lands were holden) and the marriage of his female deſcend- 
ants (r). And one cannot but obſerve, in this particular, the 
great reſemblance which the lord and vaſal of the feodal law 
bore to the patron and client of the Roman republic ; between 
whom alſo there ſubſiſted a mutual fealty, or engagement of 
defence and protection. With regard to the matter of aids, 
there were three which were uſually raiſed by the client 


wiz. to marry the patron's daughter; to pay his debts ; and to 
redeem his perſon from captivity (s). 


Bur beſides theſe antient feodal aids, the tyranny of lords 
by degrees exacted more and more; as, aids to pay the lord's 
debts, (probably in imitation of the Romans) and aids to enable 
him to pay aids or reliefs to his ſuperior lord; from which laſt 
indeed the king's tenants in capite were, from the nature of 
their tenure, excuſed, as they held immediately of the king who 
had no ſuperior. To prevent this abuſe, king John's magnacarta(t) 
ordained, that no aids be taken by the king without conſent of 
parliament, nor in any wiſe by inferior lords, ſave only the three 
antient ones above-mentioned. But this proviſion was omitted in 
Henry III's charter, and the ſame oppreſſions were continued in 
the 25 Edw. I; when the ſtatute called confirmatiochartarum was 
enacted ; which in this reſpect revived king John's charter, by 
ordaining that none but the antient aids ſhould be taken. But 

though the ſpecies of aids was thus reſtrained, yet the quantity 


(r) Philips's life of Pole. I. 223. tuitam pecuniam eregarent; et ab heſſi- 
(s) Erat autem hec inter utroſque of- bus in bell; captos redimerent, Paul. 
fictor um wiciſſitude, ut clientes ad calle- Manutius, de ſenatu Romano. c. i. 
candas ſenatorum filias de ſuo cenfer- (t) cap. 13. 15, 
rent; in atris alieni diſſclutionem gr a> 


of 


f 
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of each aid remained arbitrary and uncertain. King John's 
charter indeed ordered, that all aids taken by inferior lords 
ſhould be reaſonable (u); and that the aids taken by the king 
of his.tenants in capite ſhould be ſettled by parliament (w). 
But they were never completely aſcertained ard adjuſted till 
the ſtatute Weſtm. 1. 3 Edw. I. c. 36. which fixed the aids of 
inferior lords at twenty ſhillings, or the ſuppoſed twentieth 
part of every knight's fee, for making the eldeſt ſon a knight, 
or marrying the eldeſt daughter ; and the ſame was done with 
regard to the king's tenants in capite by ſtatute 25 Edw. III. 
c. 11. The other aid, for ranſom of the lord's perſon, being 
not in its nature capable of any certainty, was therefore never 
aſcertained, 


2. Ret tte, relevium, was before mentioned as incident 
to every ſeodal tenure, by way of fine or compoſition with - 
the lord for taking up the eſtate, which was lapſed or fallen 
in by the death of the laſt tenant, But, though reliefs had L 
their original while feuds were only life-eſtates, yet they con- 
tinued after feuds became hereditary ; and were therefore 
looked upon, very juſtly, as one of the greateſt grievances of 
tenure : eſpecially when, at the firſt, they were merely ar- 
bitrary and at the will of the lord; ſo that, if he picaſed to 
demand an exorbitant relief, it was in effect to diſinherit the 
heir (x). The Engliſh ill brooked this conſequence of their 
new adopted policy ; and therefore William the conqueror by 
his laws (y) aſcertained the relief, by direQing (in imitation of 
the Daniſh heriots) that a certain quantity of arms and habili- 
ments of war ſhould be paid by the earls, barons, and vava- 
ſours reſpectively; and, if the latter had no arms, they ſhould 
pay 100 7. William Rufus broke through this compoſition, 
and again demanded arbitrary uncertain reliefs, as due by the 
feodal laws; thereby in effect obliging every heir to new- 
purchaſe or redeem his land (2): but his brother Henry I. by 
the charter before-mentioned reſtored his father's law; and 


(u) cap. 15, . (e. 22, 23, 24. 
(w) Ibid. 14. (2) 2 Roll. Abr. 514. 
(x) Wright, 99. | | 
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ordained, that the relief to be paid ſhould be according to the 


law fo eſtabliſhed, and not an arbitrary redemption (a). But 


afterwards, when, by an ordinance in 27 Hen, II. called the 
aſſiſe of arms, it was provided that every man's armour ſhould 
deſcend to his heir, for defence of the realm ; and it thereby 
became impracticable to pay theſe acknowlegements in arms, 
according to the laws of the conqueror, the compoſition was 
_ univerſally accepted of 1007. for every knight's fee; as we 
find it ever after eſtabliſhed (b), But it muſt be remembered, 
that this relief was only then payable, if the heir at the death 
of his anceſtor had attained his full age of one and twenty 
years. = 


3. Pr1MER ſeiſis was a feodal burthen, only incident to the 


king's tenants in capite, and not to thoſe who held. of inferior os 
meſne lords. Tt was a right which the king had, when any 
of his tenants in capite died ſeiſed of a knight's fee, to receive 
of the heir (provided he were of full age) one whole year's 
profits of the lands, if they were in immediate poſſeſſion ; and 
half a year's profits, if the lands were in reverſion expectart 
on an eſtate for life (c). This ſeems to be little more than an 
additional relief: but grounded upon this feodal reaſon ; that, 
by the antient law of feuds, immediately upon a death of a 
vaſal the ſuperior was entitled to enter and take ſeiſin or poſ- 
ſeſſion of the land, by way of protection againſt intruders, till 
the hcir appeared to claim it, and receive inveſtiture : and, 
for the time the lord fo held it, he was entitled to take the 
profits; and, unle!s the heir claimed within a year and a day, 
it was by the ſtrict law a forfeiture (d). This practice how. 
ever ſeems not to have long obtained in England, if ever, with 
regard to tenures under inferior Ibrds 3 but, as to the king's 
tenures in capite, this prima ſeiſina was expreſsly declared, 
under Henry III. and Edward II. to belong to the king by pre- 
togative, in contradiſtinction to other lords (e). And the king 
was entitled to enter and receive the whole profits of the land, 


(a) © Haeres nen red met terram ſu- (e) Co. Litt. 77. 
« am, fcut facicbat tempore (ratris met, d) Fd. J. 2. f. 24. 
40 fed legitin:a 6 1wſta rolewatione r le- 6 Stat. Maslbr. c. 16. 17 Edu. II. 


& vali: eam.“ (Text. R ffens, cap. 34.) c. 3+ 
(b) Giaav, J. 9. c. 4. Lit, 5. 113. 


till 
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till livery was ſued z which ſuit being commonly within a 
year and a day next after the death of the tenant, therefore 
the king uſed to take at an average the fir? fruits, that is to 
ſay, one year's profits of the land (f). And this afterwards. 
gave a handle to the popes, who claimed to be feodal lords of 
the church, to claim in like manner from every clergyman in 
England the firſt year's profits of his benefice, by way of pri- 
mitiae, or firſt fruits. | | 


4. Taxsz payments were only due if the heir was of full 
age; but if he was under the age of twenty one, being a male, 
or fourteen, being a female (g), the lord was entitled to the 
wardſbip of the heir, and was called the guardian in chivalry. 
This wardſhip conſiſted in having the cuſtody of the body and 
lands of ſuch heir, without any account of the profits, till the 
age of twenty one in males, and ſixteen in females. For the 
law ſuppoſed the heir-male unable to perform knight-ſervice 
till twenty one; but as for the female, ſhe was ſuppoſed ca- 
pable at fourteen to marry, and then her huſband might per- 
form the ſervice, The lord therefore had no wardſhip, it at 
the death of the anceſtor the heir-male was of the full age of 
twenty one, or the heir-female of fourteen : yet, if ſhe was 
then under fourteen, and the lord once had her in ward, he 
might keep her ſo till ſixteen, by virtue of the ſtatute of 
Weſtm. 1. 3 Edw. I. c. 22. the two additional years being gi- 
ven by the legiſlature for no other reaſon but merely to bene- 
fit the lord (h). 


Tuts wardſhip, ſo far as it related to land, though it was 
not nor could be part of the law of feuds, ſo long as they 
were arbitrary, temporary, or for life only ; yet, when they 
became hereditary, and did conſequently often deſcend upon 
infants, who by reaſon of their age could neither perform nor 
ſtipulate for the ſervices of the feud, does not ſeem upon feo- - 
Cal principles to have been unreaſonable. For the wardſhip of 
the land, or cuſtody of the feud, was retained by the lord, 
that he might out of the profits thereof provide a fit perſon to 


(i) Steundf. Prorog. 13, (kt) Lid. 
(2) Litt. F. 103. 
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ſupply the infant's ſervices, till he ſhould be of age to perform 
them himſelf. And, if we conſider a feud in its original im- 
port, as a ſtipend, fee, or reward for actual ſervice, it could 
not be thought hard that the lord ſhould withhold the ſti- 
pend,. ſo long as the” ſervice was ſuſpended. - Though un- 
doubtedly to our Engliſh anceſtors, where ſuch ſtipendiary 
donation was a mere ſuppoſition or figment, it carried abun- 
dance of hardſhip ; and accordingly it was relieved by the 
charter of Henry I. before-mentioned, which took this cuſtody 
from the lord, and ordained that the cuſtody, both of the land 
and the children, ſhould belong to the widow or next of kin. 
But this noble immunity did not continue many years. 


Tax wardſhip of the body was a conſequence of the ward- 

ſhip of the land; for he who enjoyed the infant's eſtate was the 
propereſt perſon to educate and maintain him in his infancy : 
and allo, in a political view, the lord was moſt concerned to 
give his tenant a ſuitable education, in order to qualify him 
the better to perform thoſe ſervices which in his maturity he 
was bound to render. BT 


Ween the male heir arrived at the age of twenty one, or 
the heir-female to that of ſixteen, they might ſue out their li- 
very or ouflerlemain (i) ; that is, the delivery of their lands 
out of their guardian's hands. For this they were obliged to 
pay a fine, namely, halt a year's profiis of the land: though 
this ſeems expreſsly contrary to magna carta (k). However, 
in conſideration of thcir lands having been ſo long in ward, 
they were excuſed all reliefs, and the king's tenants alſo all 
primer ſeiſins (). In order to aſcertain the profits that aroſe 
to the crown by theſe fruits of tenure, and to grant the heir 
his livery, the itinerant juſtices, or juſtices in eyre, had it 
formerly in charge to make inquiſition concerning them by a 

jury of the county (m), commonly called an inguiſitio peſt 
mortem ; Which was inſtituted to enquire (at the death of any 
man of fortune) the value of his eſtate, the tenure by which 


(i) Co. Litt. 77. (1) Co. Litt. 77. 
(k) 9 Hen. IIl. c. 3. (m) Hoveden. ſub Ric. J. 
8 | it 
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it was holden, and who, and of what age, his heir was ; 
thereby to aſcertain the relief and value of the primer ſeiſin, 
or the wardſhip and livery accruing to the king thereupon, A 


manner of proceeding that came in proceſs of time to be greatly 
abuſed, and at length an intolerable grievance ; it being one 
of the principal accuſations againſt Empſon and Dudley, the 
wicked engines of Henry VII. that by colour of falſe inquiſiti- 
ons they compelled many perſons to ſue out livery from the 
crown, who by no means were tenants thereunto (n). And, 
afterwards, a court of wards and liveries was erected (o), for 
conducting the ſame enquiries in a more ſolemn and legal 
manner, | 


Wurm the heir thus came of full age, provided he held a 
knight's fee, he was to receive the order of knighthood, and 
was compellable to take it upon him, or elſe pay a fine to the 
king. For, in thoſe heroical times, no perſon was qualified 
for deeds of arms and chivalry who had not received this order, 
which was conferred with much preparation and ſolemnity. 
We may plainly diſcover the footſteps of a ſimilar cuſtom in 
what Tacitus relates of the Germans, who in order to quality 
their young men to bear arms, preſented them in a full aſſem- 


bly with a ſhield and lance ; which ceremony, as was form- 


erly hinted (p), is ſuppoſed to have, been the original of the 
feodal knighthood (q). This prerogative, of compelling the 
vaſals to be knighted, or to pay a fine, was expreſsly recog- 
nized in parliament, by the ſtatute de militibus, 1 Edw. II. 
was exerted as an expedient of raiſing money by many of our 
beſt princes, particularly by Edward VI. and queen Fliza- 
beth; but yet was the occaſion of heavy murmurs when ex- 
erted by Charles I. among whoſe many misfortunes it was, 
that neither himſelf nor his people ſeemed able to diſtinguiſh 
between the arbitrary ſtretch, and the legal exertion, of pre- 


(n) 4 Inſt 198. % ſcuty frameaque juvenem ornant, 
(o) Stat, 32 Hen. VIII. c. 46. « Haec apud illos toga. lic tei nus ju- 
(y) Vol. I. pag. 392. * wentae honos ane hor domus pars 


(G6) * In i 7, concilia wl principuus „ identur , mox reipublicae. 8 
" aliguir, vel pater, wel 1 mor. Germ, cap. 13, 
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rogative. However, among the other conceſſions made by 
that unhappy prince, before the fatal recourſe to arms, he 
agreed to diveſt himſelf of this undoubted flower of his crown, 
and it was accordingly aboliſhed by ſtatute 16 Car. I. c. 20. 


5. Bu r, before they came of age, there was ſtill another 
piece of authority, which the guardian was atliberty to exerciſe 
over his infant wards; I mean the right of marriage (marita- 
gium, as contradiſtinguiſhed from matrimonium) which in its 
feodal ſenſe bevibes the power, which the lord or guardian 
in chivalry had of diſpoſing of his infant ward in matrimony, 


For, while the infant was in ward, the guardian had the 


power of tendering him or her a ſuitable match, without di/- 
paragement, or inequality : which if the infants refuſed, they 


\ forfeited the value of the marriage, valorem maritagit, to their 


guardian (r); that is, ſo much as a jury would aſſeſs, or any 


one would bona fide give to the guardian for ſuch an alli- 


ance (s) : and, if the infants married themſelves without the 
guardian's conſent, they forfeited double the value, duplicem 
valcrem maritagii (tj. This ſeems to have been one of the 
greateſt hardſhips of our antient tenures, There are indeed 
ſubſtantial reaſons why the lord ſhould have the reſtraint and 
eontroll of the ward's marriage, eſpecially of his female ward; 
becauſe of their tender years, and the danger of ſuch female 
ward's intermarrying with the lord's enemy (u). But no 
tolerable preter:ce could be aſſigned why the lord ſhould 
have the ſale, or value, of the marriage. Nor indeed is this 
claim of ſtrictly feodal original; the moſt probable account of 
it ſeeming to be this : that by the cuſtom of Normandy the 
lord's conſent was neceſſary to the marriage of his female 
ward (w); which was introduced into England, together with 
the reſt of the Norman doctrine of feuds : and it is likely tha: 
the lords uſually took money for ſuch their conſent, ſince in 


the often-cited charter of Henry the firſt, he engaged for the 


future to take nothing for bis conſent ; which alſo he promiſes 


(r) Lit. & flo. : (a) Brad. J 2. c. 37, &.6. 
(+) Stat, Mert, c. 6. Co, Lit, 83. ( Gr. Cult. 335. 
(t) Litt, 9 110. | 
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in general to give, provided ſuch female ward were not mar- 
ried to his enemy. But this, among other beneficial parts of 
that charter, being diſregarded, and guardians till continu- 
ing to diſpoſe of their wards in a very arbitrary unequal man- 
ner, it was provided by King John's great charter, that heirs 
ſhould be married without diſparagement, the next of kin hav- 
ing previous notice of the contract (x) ; or, as it was ex- 
preſſed in the firſt draught of that charter, ita maritentur ne 
diſparagentur, et per conſilium propinguorum de conſanguini- 
tate ſua (y). But theſe proviſions in behalf of the relations 
were omitted in the charter of Henry III. wherein (z) the 
clauſe ſtands merely thus, © haeredes maritentur abſque diſ- 
e 4gragatione;”” meaning certainly, by haeredes, heirs-fe- 
male, as there are no traces before this to be found of the lord's 


claiming the marriage of heirs male; and as Glanvil (a) ex- 


preſsly confines it to heirs female. But the king and his great 
lords thenceforward took a handle from the ambiguity of this 
expreſſion to claim them both, five fit maſculus ſive foemina, 
as Bratton more than once expreſſes it (b); and alſo, as no- 
thing but diſparagement was reſtrained by magna carta, they 
thought themſelves at liberty to make all other advantages that 
they could (c), And afterwards this right, of ſelling the 
ward in marriage or elſe receiving the price or value of it, 
was expreſsly declared by the ſtatute of Merton (d); which 
is the firſt direct mention of it that I have met with, in our 
own or in any other law, | 


6. ANOTHER attendant or conſequence of tenure by knight- 
fervice was that of fines due to the lord for every alienation 
whenever the tenant had occaſion to make over his land ta 


another, This depended on the nature of the feodal con- 
nexion; it not being reaſonable nor allowed, as we have be- 


fore ſeen, that a ſeudatory ſhould transfer his lord's gift to 
another, and ſubſtitute a new tenant to do the ſervice in his 
own ſtead, without the conſent of the lord : and, as the feo- 


(x) cap, 6. edit, Oc. (b) J. 2.c.38.F. 1. 
G. 3. ford, (e) Wright. 97. 
(z) cap. 6. (4) z20 Hen. III. c. 6, 


(a) l. 9. c. 9. C12. EJ. 9. c. 4. | 
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dal obligation was conſidered as reciprocal, the lord alſo could 
not alienate his ſeignory without the conſent of his tenant, 


which conſent of his was called an attornment. This reſtraint 


upon the lords ſoon wore away; that upon the tenants conti- 
nued longer, For, when every thing came in proceſs of 
time to be bought and ſold, the lords would not grant a li- 
cence to their tenants to aliene, without a fine being paid; 

apprehending that, if it was reaſonable for the heir to pay a 
fine or relief on the renovation of his _—_ eſtate, it was 
much more reaſonable that a ſtranger ſhould make the ſame 
acknowlegement on his admiſſion to a newly purchaſed feud, 
With us in England, theſe fines ſeem only to have been ex- 
acted from the king's tenants in capite, who were never able 
to aliene without a licence : but, as to common perſons, they 
were at liberty, by magna carta (e), and the ſtatute of quia 
emptores (f), (if not earlier) to aliene the whole of their eſtate, 
to be holden of the ſame lord, as they themſelves held it of 
before. But the king's tenants in capite, not being included 
under the general words of theſe ſtatutes, could not aliene 
without a licence : for if they did, it was in antient ſtrictneſs 
an abſolute forfeiture of the land (g); though ſome have 
imagined otherwiſe, But this ſeverity was mitigated by the 
ſtatute 1 Edw. III. c. 12. which ordained, that in ſuch caſe 
the lands ſhould not be forſeited, but a reaſonable fine be paid 
to the king. Upon which ſtatute it was ſettled, that one 
third of the yearly value ſhould be paid for a licence of aliena- 
tion ; belts if the tenant preſumed to aliene without A licence, 


A full year's value ſhould be paid (h). 


7. Tux laſt conſequence of tenure in chivalry was eſcheat ; 
which is the determination of the tenure, or diſſolution of the 


mutual bond between the lord and tenant, from the extinc- 


tion of the blood of the latter by either natural or civil means: : 
if he died without heirs of his blood, or if his blood was cor- 
rupted and ſtained by commiſſion of treaſon or felony ; where- 
by every inheritable quality was entirely blotted out and abo- 


(e) eg. 22. g) 2 Taft, 6e. 
F) 48 Zdw,l.c. 1, 8 his. 0 * 
| liſhed, 
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hed. In ſuch caſes the kad eſcheated, or fell back, to the 
lord of the fee (i) ; that is, the teaure was determined by 
breach of the original condition, expreſſed or implied i in the 

- feodal donation. In the one caſe, there were no heirs ſub- 

ſiſting of the blood of the firſt feudatory or purchaſer, to 
which heirs alone the grant of the feud: extended : in the 
other, the tenant, by perpetrating an atrocious crime, ſhewed _ 
that he was no longer to be truſted as a vaſal, having forgot- 
ten his duty as a ſubjeC ; and therefore forfeited his feud, 
which he held under the implied condition that he ſhould 
not be a traitor or a felon, The conſequence of which in 
both . caſes was, that the gift, Wer. determied, reſulted 
back to the lord who gave it (k). | 


Tusk were the principal qualities, fruits, and confequen- 
ces of the tenure by knight-ſervice : a tenure, by which the 
greateſt part of the lands in this kingdom were holden, and 
that principally of the king in capite, till the middle of the laſt 
century; and which was created, as fir Edward Coke ex- 
preſsly teſtifies (), for a military purpoſe ; viz. for defence 
of the realm by the king's own principal ſubjeQs, which was 
judged to be much better than to truſt to hirelings or foreign- 
ers. The deſcription here given is that of knight-ſervice pro- 
per ; which was to attend the king in his wars. There were 
alſo ſome other ſpecies of knight- ſervice; ſo called, though 
improperly, becauſe the ſervice or render was of a free and. 

| honourable nature, and equally uncertain as to the time of ren- 
dering as that of knight-ſervice proper, and becauſe they were 
attended with ſimiiar fruits and conſequences. Such was the 
tenure by grand ſerjeanty, per magnum ſervitium, whereby 
the tenant was bound, inſtead of ſerving the king generally in 
his wars, to do ſome ſpecial honorary ſervice to the king in 
_ perſon ; as to carry his banner, his ſword, or the like; or to 
be his butler, champion, or other officer, at his corona- 
tion (m). It was in moſt other reſpeRs like knight-ſervice (n); 


(i) co. Litt. 1 | (m) Litt. F. 153, 
(k) Feud, | $6, (a) ud 5 — 
190 4 laſt. 192. 


only 
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only he was not bound to pay aid (o), or eſcuage (p), and, 
when tenant by knight-ſervice paid five pounds for a relief'on 
every knight's fee, tenant by grand ſerjeanty paid one year's 
value of his land, were it much or little (q). Tenure by 
cornage, which was to wind a horn when the Scots or other 
enemies entered the land, in order to warn the king's ſubjeQs, 


was (like other ſervices of the ſame nature) a ſpecies of grand 
ſerjeanty (r). 


Tuxsx ſervices, both of chivalry and grand ſerjeanty, were 
all perſonal, and uncertain as to their quantity or duration, 
But, the perſonal attendance in knight-ſervice growing trou- 
bleſome and inconvenient in many reſpeAs, the tenants found 
means of compounding for it ; by firſt ſending others in their 
ſtead, and in proceſs of time making a pecuniary ſatisfaction to 
the lords in lieu of it, This pecuniary ſatisfaction at laſt 
came to be levied by aſſeſſment, at ſo much for every knight's 
fee; and therefore this kind of tenure was called ſcutagium in 
Latin, or ſervitium ſcuti ; ſcutum being then a well-known 
denomination of money : and, in like manner it was called, 
in our Norman French, eſcuage ; being indeed a pecuniary, 
inſtead of a military, ſervice, The firſt time this appears to 
have been taken was in the 5 Hen. II. on account of his ex- 
pedition to. Toulouſe ; but it ſoon came to be ſo univerſal, 
that perſonal attendance fell quite into diſuſe. Hence we find 
in our antient hiſtories that, from this period, when our kings 
went to war, they levied ſcutages on their tenants, that is, on 
all the landholders of the kingdom, to defray their expenſes, 
and to hire troops : and theſe aſſeſſments, in the time of 
Henry II. ſeem to have been made arbitrarily and at the king's 
pleaſure. Which prerogative being greatly abuſed” by his 
ſucceſſors, it became matter of national clamour ; and king 
John was obliged to conſent, by his magna carta, that no 
ſcutage ſhould be impoſed without conſent of ' parliament (5). 
But this clauſe was omitted in his ſon Henry IlI's charter; 
where we ouly find (t), that ſcutages or eſcuage ſhould be 


(0) 2 Inſt. 233 (e) Nullum feutagium peratur in 
(p) Litt, C. 58. regno neſiro, niſi per cemmune cen ſiliu x 
(q) 7b-4. 8 174. regri neſtri. cap. 12. 

(r) feed. F. 156. (t) cap. 37. 


taken 
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taken as they were uſed to be taken in the time of Henry II; 
that is, in a reaſonable and moderate manner. Yet eg 


wards by ſtatute 25 Edw. I. c. 5 & 6. and many ſubſequent . 
ſtatutes (u) it was enacted, that the king ſhould take no aids 
or taſks but by the common aſſent of the realm. Hence it 48 
held in our old books, that eſcuage or ſcutage could not be 
levied but by conſent of parliament (w); ſuch ſcutages being 
indeed the groundwork of all n ſubſidies, and the 
E of later times. 


Sixt therefore eſcuage differed frung knight-ſervice in no- - 
thing, but as a compenſation differs from actual ſervice, 
knight-ſervice is frequently confounded with it. And thus 
Littleton (x) muſt be underftood, when he tells us, that tenant 
by homage, fealty, and eſcuage, was tenant by Kknight-ſer- 
vice : that is, that this tenure (being ſubſervient to the mili- 
tary policy of the nation) was reſpected (y) as a tenure in chi- 
valry (2). But as the actual ſervice was uncertain, and de- 
pended upon emergences, ſo it was neceſſary that this pecu- 


niary compenſation ſhould be equally uncertain, and depend 


on the aſſeſſments of the legiſlature ſuited to thoſe emergen- 
ces, For had the eſcuage been a ſettled invariable ſum, pay- 
able at certain times, it had been neither more nor leſs than 
a mere pecuniary rent; and the tenure, inſtead of knight- 
ſervice, would have then been of another kind, called ſo- 
Cage (a) of which we ſhall ſpeak in the next chapter. 


For the preſent, 1 have only to obſerve, that by the de- 
generating of knight-ſervice, or perſonal military duty, into 
eſcuage, or pecuniary aſſeſſinent, all the advantages (either 
promiſed or real) of the feodal conſtitution were deſtroyed, 
and nothing but the hardſhips remained, Inſtead of forming 
a national militia compoſed of barons, knights, and gentle- 
men, bound by their intereſt, their honour, aud their oaths, 


(u) See Vol. I. pag. 140. 2) PI FRY — 
ene . Hege. rial J 2. c. I 7. 29 
A (a) Litt, F. 97. 120, 


(1) Wright, 122. 


to 
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to defend their king and country, the whole of this ſyſtem of 
tenures now tended to nothing elſe, but a wretched means of 
raiſing money to pay an army of occaſional mercenaries, In 
the mean time the families of all our nobility and gentry groan» 
ed-under the intolerable burthens, which (in conſequence of 
the fiction adopted after the conqueſt) were introduced and 
laid upon them by the ſubtlety and fineſſe of the Norman 
laywers. For, beſides the ſcutages to which they were liable 
in defeQt of perfonal attendance, which however were aſſeſſed 
by themſelves in parliament, they might be called upon by 
the king or lord paramount for aids, whenever his eldeſt ſon 
was to be knighted, or his eldeſt daughter married; not to 
forget the ranſom of his own perſon. The heir, on the death 


of his anceſtor, if of full age, was plundered of the firſt emo- 


luments ariſing from his inheritance, by way of relief and pri- 
mer ſeiſin; and, if under age, of the whole of his eſtate du- 


ring infancy. And then, as ſir Thomas Smith (b) very feel- 


ingly complains, “when he came to his own, after he was 


ce out of wardſbip, his woods decayed, houſes fallen down, 


« ſtock waſted and gone, lands let forth and ploughed to be 
& barren,” to make amends he was yet to pay. half a year's 
profits as a fine for ſuing out his livery ; and allo the price or 
value of his marriage, if he refuſed ſuch wife as his lord and 
guardian had bartered for, and impoſed upon him; or twice 
that value, if he married another woman. Add to this, the 
untimely and expenſive honour of &nigbtbood, to make his 
poverty more completely ſplendid. And when by theſe de- 
ductions his fortune was ſo ſhattered and ruined, that per- 
haps he was obliged to ſell his patrimony, he had not even 
that poor privilege allowed him, without paying an exorbi- 
tant fine for a licence of alienation, 


A sLavery fo complicated, and ſo extenſive as this, called 
aloud for a remedy in a nation that boaſted of her freedom. 
Palliatives were from time to time applied by ſucceſſive acts 
of parliament, which aſſuaged ſome temporary grievances. 
Till at length the humanity of king James I. conſented (c) for 


(b) Common, I. 3. c. 5. (e) 4 Iaſt. 202, 
| a proper, 


ye 
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a proper equivalent to aboliſh them all; though the plan 
then proceeded not to effect: in like manner as he had formed 
a ſcheme, and began to put it in execution, for removing the 
feodal grievance of heretable juriſdictions in Scotland (d), 
which has ſince been purſued and effected by the ſtatute 20 
Geo, II. c. 43 (e). King James's plan for exchanging our 
military tenures ſeems to have been nearly the ſame as that 
which has been ſince purſued ; only with this difference, that 
by way of compenſation for the loſs which the crown and 
other lords would ſuſtain, an annual feefarm rent would be 
ſettled and inſeparably annexed to the crown, and aſſured to 
the inferior lords, payable out of every knight's fee within 
their reſpective ſeignories. An expedient, ſeemingly much 
better than the hereditary exciſe, which was afterwards 
made the principal equivalent for theſe conceſſions, For at 
length the military tenures, with all their heavy appendages, 
were deſtroyed by one blow by the ſtatute 12 Car, II. c. 24. 
which enacts, that the court of wards and liveries, and all 

6: wardſhips, liveries, primer ſeiſins, and ouſterlemains, va- 
« [ues and forfeitures of marriages, by reaſon ot any tenure of 
« the king or others, be totally taken away. And that all 
& fines for alienations, tcaures by homage, knights-fervicey 
« and eſcuage, and alſo aids for marrying the daughter or 
&« knighting the ſon, and all tenvres of the king in capite, be 
e likewiſe taken away. And that all ſorts of tenures, held of 
e the king or others, be turned into free and common ſocage; 
« ſave only tenures in frankalmoign, copyholds, and the ho- 
c norary ſervices (without the laviſh part) of grand ſerjean- 
« ty. A ſtatute, which was a greater acquiſition to the 
civil property of this kingdom than even magna carta itſelf : 
ſince that only pruned the luxuriances that had grown out of 
the military tenures, and thereby preſerved them in Vigour ; 
but the ſtatute of king Charles extirpated the whole, and de- 
moliſhed both root and branches. 


(d) Dalcymp; of feuds. 292. wardh {ling (equivalent to the knight 
(e) By another ſtatute of the ſame fervice of gland) s lor ever aboliſh- 
year (20 Geo. II. c. co.) the tenuie of ed in Scotland. | 
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CHAPTER THE SIN TH. 


Or Tux MODERN ENGLISH TENURES, 


— 


LTHOUGH, by the means that were mentioned in 
the preceding chapter, the oppreſſive or military part 
of the feodal conſtitution was happily done away, yet we are 

not to imagine that the conſtitution itſelf was utterly laid 
aſide, and a new one introduced in its room; ſince by the 

ſtatute 12 Car. II. the tenures of ſocage and frarkalmoign, the 

honorary ſervices of grand ſerjeanty, and the tenure by copy 

of court roll were reſerved ; nay all tenures in general, ex- 

cept frankalmoign, grand ſerjeanty, and copyhold, were re- 

duced to one general ſpecies of tenure, then well known and 

ſubſiſting, called free and common ſocage. And this, being 

ſprung from the ſame feodal original as the reſt, demonſtrates 

the neceſſity of fully contemplating that antient ſyſtem ; ſince 

it is that alone to which we can recur, to explain any ſeeming 

or real difficulties, that may ariſe in our preſent mode of te- 

nure. : 


Tux military tenure, or that by knight-ſervice, conſiſted 
of what were reputed the moſt free and honourable ſervices, 
but which in their nature were unavoidably uncertain in re- 
ſpect io the time of their peformance. The ſecond ſpecies of 
tenure, or free-ſocage, conſiſted alſo of free and honourable 
ſervices ; but ſuch as were liquidated and reduced to an abſo- 
lute certainty. And this tenure not only ſubſiſts to this days 
but has in a manner abſorbed and ſwallowed up (ſince the ſta- 

tute 
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ſtute of Charles the ſecond) almoſt every other ſpecies of te 
nure. And to this we are next to proceed. 


II. So cAcx, in its moſt general and extenſive ſignification, 
ſeems to denote a tenure by any certain and determinate ſer- 
vice. And in this ſenſe it is by our antient writers conſtantly! 

put in oppoſition to chivalry, or knight-ſervice, where the 
render was precarious and uncertain. Thus BraQon (a) ; if a 
man holds by à rent in money, with any eſcuage or ſerjeanty, 
« jd tenementum dici poteſt ſocagium: but if you add there- 
to any royal ſervice, or eſcuage to any, the ſmalleſt, amount, 
« illud dici poterit feodum militare.“ So too the author of 
Fleta (b); © ex donationibus, ſervitia militaria vel magnae 
« ſerjantiae non continentibus, oritur nobis quo ddam nomen ge- 
« nerale, quod eft ſocagium.“ Littleton alſo (e) defines it to 
be, where the tenant holds his tenement of the lord by any 
certain ſervice, in lieu of all other ſervices; ſo that they be 
not ſervices of chivalry, or knight- ſervice. And therefore af- 
terwards (d) he tells us, that whatſoever is not tenure in chi- 
valry is tenure in ſocage: in like manner as it is defined by 
Finch (e), a tenure to be done out of war. The ſervice. 
muſt therefore be certain, in order to denominate it ſocage; 
as to hold by fealty and 20 f. rent; or, by homage, fealty, 
and 20s. rent; or, by homage and fealty without rent ; or, 
by fealty and certain corporal ſervice, as ploughing the 10 
land for three days; or, by fealty only without any other ſer- 
vice: for all theſe are tenures in ng (f ). 


Bur ſocage, as was hinted in the laſt chapter, is of two 
ſorts : free-ſocage, where the ſervices are not only certain, 
but honourable ; and vi/lein-ſocage, where the ſervices, - 
though certain, are of a baſer nature. Such as hold by the 
former tenure are called in Glanvil (g), and other ſubſequent - 
authors, by the name of liberi ſokemanni, or tenants in free- 
ſocage. Of this tenure we are firſt to ſpeak; and this, both 


c. 16. L. 9. | (e) L. 
(v) 5 Js & tt Dy 9. 3 (t) 2 => % 117, 118, 119. 
(% . 117. ; (g) J. 3. c. 79. 
(4) d. 118, 2 | 
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in the nature of its ſervice, and the fruits and conſequences 
appertaining thereto, was always by much the moſt free and 


independent ſpecies of any. And therefore I cannot but af- 
ſent to Mr. Somner's etymology of the word (h); who de- 
rives it from the Saxon appellation, ſor, which ſignifies liber- 
ty or privilege, and, being joined to a uſual termination, is 
called focage, in Latin ſocagium; ſignifying thereby a free 
or privileged tenure (i). This etymology ſeems to be much 
more juſt than that of our common lawyers in general, who 
derive it from ſoca, an old Latin word denoting (as they tell 
us) a plough : for that in antient time this ſocage tenure con- 
ſiſted in nothing elſe but ſervices of huſbandry, which the 
tenant was bound to do to his lord, as to plough, ſow, or 
reap for him ; but that, in proceſs of time, their ſervice was 
changed into an annual rent by conſent of all parties, and that, 
in memory of its original, it {till retains the name of ſocage or 
plough-ſervice (k). But this by no means agrees with what 
Littleton himſelf tells us (), that to hold by fealty only, 
without paying any rent, is tenure in ſocage; for here is 
plainly no commutation for plough-ſervice. Beſides, even 
ſervices, confeſſedly of a military nature and original, {as eſ- 


cuage itſelf, which while it remained uncertain was equiva - 


lent to knight-ſervice) the inſtant they were reduced to a cer- 
tainty changed both their name and nature, and were called 
ſocage (m). It was the certainty therefore that denominated 
it a ſocage tenure ; and nothing ſure could be a greater liberty 
or privilege, than to have the ſervice aſcertained, and not left 
to the arbitrary calls of the lord, as in the tenures of chivalry. 
Wherefore alſo Britton, who deſcribes ſocage tenure under 
the name of fraunke ferme (n), tells us, that they are - lands 
« and tenements, whereof the nature of the fee is changed by 
4 feoffment out of chivalry for certain yearly ſervices, and in 
tc reſpect whereof neither homage, ward, marriage, nor re- 
cc lief can be demanded.” Which leads us alſo to another 
(1) Gavelk. 138. (k) Litt. Ry 119. 


(1) In like manner Skene in his ex- (1). 11 
polition of the Scots“ law, title /ocage, (m) Lie, 5 99. 120. 
tells us that it is“ ane kind of hold- (a) c. 66. 


ing of lands, 8 ony man is in- 
felt freely,” | 


obſervations 
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obſervation, that, if ſocage tenures were of ſuch baſe and ſer- 
vile original, it is hard to account for the very great immuni- 
ties which the tenants of them always enjoyed; ſo highly ſu- 
perior to thoſe of the tenants by chivalry, that it was thought, 
in the reigns of both Edward I. and Charles II. a point of the 
utmoſt importance and value to the tenants, to reduce the te- 
nure by knight ſervice to fraunke ferme or tenure by ſocage. 
We may therefore, I think, fairly conclude in favour of Som- 
ner's etymology, and the liberal extraction of the tenure in 
free ſocage, againſt the authority even of Littleton himſelf. 


TAKING this then to be the meaning of the word, it ſeems 
probable that the ſocage tenures were the relics of Saxon li- 
berty ; retained by ſuch perſons, as had neither forfeited 
them to the king, nor been obliged to exchange their tenure 
for the more honourable, as it was called, but at the ſame 
time more burthenſome, tenure of knight- ſervice. This is 
peculiarly remarkable in the tenure which prevails in Kent, 
called gavelkind, which is generally acknowleged to be a ſpe- 
cies of ſocage tenure (o); the preſervation whereof inviolate 
from the innovations of the Norman conqueror is a fact uni- 
verſally known. And thoſe who thus preſerved their libertie 
were ſaid to hold in /ree and common ſocage. | 7, 


As therefore the grand criterion and diſtinguiſhing mark 
of this ſpecies of tenure are the having its renders of ſervices 
aſcertained, it will include under it all other mcthods of hold- 
ing free lands by certain and invariable rents and duties: and, 
- particular, petit ſcrjeanty, tenure in burgage, and gavel- 

ind, 


Wr may remember, that by the ſtatute 12 Car. II. grand 
ſerjeanty is not itſelf totally aboliſhed, but, only the flaviſh ap- 
pendages belonging to it ; for the honorary ſervices (ſuch as 
carrying the king's ſword or banner, officiating as his butler, 
carver, Cc. at the coronation) are ſlill reſerved, Now petit 
ſerjeanty bear; a great reſemblance to grand lerjeanty. ; for as 


__ | (o) Wright, 211, | 
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the one is a perſonal ſervice, ſo the other is a rent or render, 
both tending to ſome purpoſe relative to the king's perſon, 
Petit ſerjeanty, as defined by Littleton (p), conſiſts in holding 
Jands of the king by the ſervice of rendering to him annually 
ſome ſmall implement of war, as a bow, a ſword, a lance, an 
arrow, or the like, This, he ſays (q), is but ſocage in ef- 
fect; for it is no perſonal ſervice, but a certain rent: and, 
we may add, it is clearly no predial ſcrvice, or ſervice of the 
plough, but in all reſpects /iberum et commune ſocagium; only, 
being held of the king, it is by way of eminence dignified with 
the title of parvum ſervitium regis, or petit ſerjeanty. And 
magna carta reſpects it in this light, when it enaQts (r), that 
no wardſhip of the lands or body ſhall be claimed by the king 
in virtue of a tenure by petit ſerjeanty. 


' Tenvas in burgage is deſcribed by Glanvil (s), and is ex- 
expreſsly ſaid by Littleton (t), to be but tenure in ſocage: 
and it is where the king or other perſon is lord of an antient 
borough, in which the tenants are held by a rent certain (o). 
It is indeed only a kind of town ſocage; as common ſocage, 
by which other lands are holden, is uſually of a rural nature, 
A borough, as we have formerly ſeen, is diſtinguiſhed from 
other towns by the right of ſending members to parliament ; 
and, where the right of election is by burgage tenure, that 
alone is a proof of the antiquity of the borough. Tenure in 
burgage therefore, or hurgage tenure, is where houſes, or 
lands which were formerly the ſcite of houſes, in an antient 

| borough, are held of ſome lord in common ſocage, by a cer- 
tain eſtabliſhed rent. And theſe ſeem to have withſtood the 
ſhock of the Norman encroachments principally on account of 
their inſignificancy, which made it not worth while to com- 
pel them to an alteration of tenure; as an hundred of them 
put together would ſcarce have amounted to a knight's fee. 
Beſides, the owners of them, being chiefly artificers and per- 
ſons engaged in trade, could not with any tolerable propriety 


(p) &. lib. 7. ca 
1 (4) $. 160. 8 
& (r) . 27. (u) Litt, f. 162, 163. 
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be put on ſuch a military eſtabliſhment, as the tenure in chi- 
valry was. And here alſo we have again an inſtance, where 
a tenure is confeſſedly in ſocage, and yet could not poſſibly 
ever have been held by plough- ſervice; ſince the tenants muſt 
have been citizens or burghers, the ſituation frequently a 
walled town, the tenement a ſingle houſe ; ſo that none of 
the owners was probably maſter of a plough, or was able to 
uſe one, if he had it. The free ſocage therefore, in which 
theſe tenements are held, ſeems to be plainly a remnant of 
Saxon liberty; which may alſo account for the great variety 
of cuſtoms, affecting many of theſe tenements ſo held in an- 
tient burgage : the principal and moſt remarkable of which is 
that called Borougb-Engliſb, ſo named in contradiſtinction as 
it were to the Norman cuſtoms, and which is taken notice of 
by Glanvil (w), and by Littleton (w) ; viz. that the youngeſt 
ſon, and not the eldeſt, ſucceeds to the burgage tenement on 
thedeath of his father, For which Littleton (y) gives this reaſon; 
becauſe the youngeſt ſon, by reaſon of his tender age, is not 
ſo capable as the reſt of his brethren to help himſelf. Other 
authors (2) have indeed given a much ſtronger reaſon for this 

cuſtom, as if the lord of the fee had antiently a right to break 

the ſeventh commandment with his tenant's wife on her 

wedding-night ; and that therefore the tenement deſcend- 

ed not to the eldeſt, but the youngeſt, ſon ; who was more 
certainly the offspring of the tenant. But I cannot learn that 

ever this cuſtom prevailed in England, though it certainly did 

in Scotland, (under the name of mercheta or marcheta ) till 

aboliſhed by Malcolm III (a), And perhaps a more rational 

account than either may be deduced (though at a ſufficient di- 

ſtance) from the practice of the Tartars; among whom, ac- 
cording to father Duhalde, this cuſtom of deſcent to the- 
youngeſt ſon allo prevails, That nation is compoſed totally 

of ſhepherds and herdſmen ; and the elder ſons, as ſoon as 
they are capable of leading a paſtoral life, migrate from their 
father with a certain allutment of cattle; and g to ſeck a new 


(%, ſupra, (2) 3 Mod. Pref. 


(x) Q 165, EE ae es af « 
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habitation, 'The youngeſt ſon therefore, who continues lateſt 
with the father, is naturally the heir of his houſe, the reſt be- 
ing already provided for. And thus we find that, œmong ma- 
ny other northern nations, it was the cuſtom for all the ſons 
but one to migrate from the father, which one became his 
heir (b). So that poſſibly this cuſtom, wherever it prevails, 
may be the remnant of that paſtoral ſtate of our Britifh and 
German anceſtors, which Cæſar and Tacitus deſcribe. Other 
ſpecial cuſtoms there are in different burgage tenures; as that, 
in ſome, the wife ſhall be endowed of all her huſband's tene- 
ments (c), and not of the third part only, as at the common 
law : and that, in others, a man might diſpoſe of his tene- 
ments by will (d), which, in general, was not permitted af- 
ter the conqueſt till the reign of Henry the eighth ; though in 
the Saxon times it was allowable (e). A pregnant proof that 
theſe liberties of ſocage tenure were fragments of Saxon liberty, 


THE nature of the tenure in gaveltind affords us a till 
ſtronger argument. Tt is univerſally known what ſtruggles 
the Kentiſhmen made to preſerve their antient liberties ; and 
with how much ſucceſs thoſe ſtruggles were attended, And 
as it is principally here that we meet with the cuſtom of ga- 
velkind, (though it was and is to be found in ſome parts of the 
kingdom) (f) we may fairly conclude that this was a part of 
thoſe libertics ; agreeably to Mr, Selden's opinion, that ga- 
velkind before the Norman conqueſt was the general cuſtom 
of the realm (g). The diſtinguiſhing properties of this te- 
nure are various: fome of the principal are theſe ; 1. The 
tenant is of age ſuſhcient to aliene his eſtate by feoffment at 
the age of fiftcen (h). 2. The eſtate does not-eſcheat in caſe 
of an attainder and execution for felony ; this maxim being, 
« the fathcr to the bough, the fon to the plough (i).“ 3. In 

(bh) Putcr cunctes filics adultos a ſe pel- (80 In 7060 reg ue. ante ducis adven- 


I+bat, fproacier WNumMm quem haer-dcm ſui tum, frequens el vhtata fut! : poftea 
qur's reli, guebat, (W aljmgh, Cpadigm, cecicr adempta, fed privatis quorun- 


Neultr c. 1.) dam l«c:r un ciniucttudinibus adibi þ:ſtea 
(e) Litt. F. 166. rec nn Cantianis ſolum integra 
(d) 8 167. et iny,viulg remarfit, ( Analect. J. 2. e. 


(e) Wright. 172. . 

(f) Stat. 32 Hen, VIII. c. 29. Kiich. (b) Lamb. Pera mb. 614. 
of courts, 200. (i) Lamb. 63 4, 
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moſt places he had a power of deviſing lands by will, before 
the ſtatute for that purpoſe was made (CH). 4. The lands de- 
ſcend, not to the eldeſt, youngeſt, or any one fon only, but 
to all the ſons together (); which was indeed antiently the 
moſt uſual courſe of deſcent all over England (m), though in 
particular places particular cuſtoms prevailed. T heſe, among 
other properties, diſtinguiſhed this tenure in a moſt remark- 
able manner : and yet it is ſaid to be only a ſpecies of a ſocage 
tenure, modified by the cuſtom of the country; the lands be- 
ing holden by ſuit of court and fealty, which is a ſervice in its 


- nature certain (n). Wherefore, by a charter of king John (o), 


Hubert arch-biſhop of Canterbury was authorized to excbange 
the gavelkind tenures holden of the ſee of Canterbury into te- 
nures by knight-ſervice z and by ſtatute 31 Hen. VIII. c. 3. 
for diſgavelling the lands of divers lords and gentlemen in the 
county of Kent, they are directed to be deſcendible for the 
future like other lands, which were never ho[den by ſervice of 
ſocage. Now the immunities which the tenants in gavelkind 
enjoyed were ſuch, as we cannot conceive ſhould be conferred 
upon mere ploughmen, or peaſants : from all which I think it 
ſufficiently clear, that tenures in free ſocage are in general of 
a nobler original than is aſſigned by Littleton, and aſter him by 
the bulk of our common lawyers, 


Havi xc thus diftributed and diſtinguiſhed the ſeveral ſpe- 
cies of tenure in free ſocuge, I proceed next to ſhew that this 
alſo partakes very ſtrongly of the feodal nature. Which may 


probably ariſe from its antient Saxon original; ſince (as was 


before obſerved) (p) feuds were nat unknown among the Sax- 
ons, though they did nat form a, part of their military policy, 
nor were drawn out into ſuch arbitrary conſequences as among 
the Normans, It ſeem: therefore reaſonable to imagine, that 
ſocage tenure exiſted in much the ſame ſtate before the con- 
queſt as after; that in Kent it was preſerved with a high 
hand, as our hiſtorians inform us it was; and that the reſt of 


(k) F. N. B. 198. Cro. Car, 361. (n) Wright. 211, 


l Liet. C 210. (o) Spelm rad, wet, leg. 368. 
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the ſocage tenures diſperſed through England eſcaped the ge- 
neral fate of other property, partly out of favour and affeQion 
to their particular owners, and partly from their own inſigni- 
ficancy : ſince I do not apprehend the number of ſocage te- 
nures ſoon after the conqueſt to have been very conſiderable, 
nor their value by any means large; till by ſucceſſive charters 
of enfranchiſement granted to the tenants, which are parti- 
cularly mentioned by Britton (q), their number and value be. 
gan to ſwell fo far, as to make a diſtinct, and juſtly envied, 
part of our Engliſn ſy ſtem of tenures. 


How vxk this may be, the tokens of their feodal original 
will evidently appear from a ſhort compariſon of the incident; 
and conſequences of ſocage tenure with thoſe of tenure in chi- 
valry ; remarking their agreement or difference as we go 


along. 

1. IN the firſt place, then, both were held of ſuperior 
lords; of the king as lord paramount, and ſometimes of 2 
ſubje& or meine lord between the king and the tenant. | 


2. Born were ſubjeQ to the feodal return, render, rent, 
or ſervice, of ſome fort or other, which aroſe from a ſuppoſi- 
tion of an original grant from the lord to the tenant. In the 
military tenure, or more proper feud, this was from its na- 
ture uncertain ; ſocage, which was a feud of the improper 
kind, it was certain, fixed, and determinate, (though perhaps 
nothing more than bare fealty) and ſo continues to this day. 


3. Both were, from their conſtitution, univerſally ſubject I 
(over and above all other renders) to the oath of fealty, or mu- 
tual bond of obligation between the lord and tenant (r). 
Which oath of fealty uſually draws after it ſuit to the lords 
court. And this oath every lord, of whom tenants are holden 
at this day, may and ought to call upon his tenants to take in 
his court baron: if it be only for the reaſon given by Little. 
ton (), that if it be neglected, it will by long continuance! 


„ 130. 
G ö. 8.115. 131. e 1855 | : 
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time grow out of memory (as doubtleſs it frequently has) whe- 
ther the land be holden of the lord or not; and ſo he may loſe 
his ſeignory, and the profit which may accrue to him by eſ- 
cheats and other contingencies (t), 


4. Tux tenure in ſocage was ſubject, of common right, to 
aids for knighting the ſon and marrying the eldeſt daugh- 
ter (u): which were fixed by the ſtatute Weſtm. 1. c. 36. at 
20 5. for every 20 J. per annum ſo held; as in knight- ſervice. 
Theſe aids, as in tenure by chivalry, were originally mere 
benevolences, though afterwards claimed as matter of right; 
but were all aboliſhed by the ſtatute 12 Car. II. 


4. REL1ry is due upon ſocage tenure, as well as upon te- 
nure in chivalry : but the manner of taking it is very different. 
The relief on a knight's fee was 5 J. or one quarter of the ſup- 
poſed value of the land; but a ſocage relief is one year's rent 
or render, payable by the tenant to the lord, be the ſame ei- 
ther great or ſmall (w); and therefore BraQton (x) will not 
allow this to be properly a relief, but qudedam praeſtatio loco 
relevii in recognitionem domini, So too the ſtatute 28 Edw. 
I. c. 1. declares, that a free ſokeman ſhall give no relief, but 
ſhall double his rent after the death of his anceſtor, according 
to that which he hath uſed to pay his lord, and ſhall not be 
grieved above meaſure, Reliefs in knight-ſervice were only 
payable, if the heir at the death of his anceſtor was of full 
age: but in ſocage they were due, even though the heir was 
under age, becauſe the lord has no wardſhip over him (Y). 
The ſtatute of Charles II. reſerves the reliefs incident to ſocage 
tenures; and therefore, wherever lands in fee ſimple are 


holden by a rent, relief is ſtill due of common right upon the 
death of the tenant (2). 


t) E. maxime pracflondum eft, ne () Litt. &. 126. 
Adubium reddatur jus demini et wvetuflate (x) J. 2. c. „ 
temperis chſeuretur, (Cervin jus feud, (y) Lit. 5 127, 
'& i 7 as (2) Lev. 143. 
ſu, (o, Litt, 91. 
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6. PRIMER ſeifin was incident to the king's ſocage tenants 
in capite, as well as to thoſe by knipht- -ſervice (a). But te- 
nancy in capite as well as primer ſeiſins, are alſo, among the 
other feodal burthens, intirely aboliſhed by the ſtatute, 


7. Wanbship! is alſo incident to tenure in ſocage; but of 
a nature very different from that incident to knight-ſervice, 
For if the inheritance deſcend to 2n infant under fourteen, the 
wardſhip of him does not, nor never did, belong to the lord 
of the fee; becauſe, in this tenure no military or other per- 
ſonal ſervice being required, there was no occaſion for the 
lord to take the profits, in order io provide a proper ſubſtitute 
for his infant tenant : but his neareſt relation (to whom the in- 
heritance cannot deſcend) ſhall be his guardian in ſocage, ard 
have the cuſtody of his land and body till he arrives at the age 
of fourteen. The guardian muſt be ſuch a one, to whom the 
inheritance by no poſſibility can deſcend ; as was fully ex- 
plained, together with the reaſons for it, in the former book 
of theſe commentaries (b). At fourteen this wardſhip in ſocage 
ceaſes; and the heir may ouſt the guardian, and call him to 
account for the rents and profits (c) : for at this age the law 
ſuppoſes him capable of chuſing a guardian for himſelf, It 
was in this particular, of wardſhip, as alſo in that of mar— 
riage, and in the certainty of the render or ſervice, that the 
ſocage tenures had ſo much the advantage of the military ones, 
But as the wardſhip ceaſcd at fourteen, there was this advan- 
tage attending it ; that young heirs, being left at ſo tender an 
age to chuſe their own guardians till twenty one, they might 
make an improvident choice. Therefore, when almoſt all 
the lands of the kingdom were turned into ſocage tenures, the 
ſame ſtatute 12 Car. II. c. 24. enacted, that it ſhould be in 
the power of any father by will to appoint a guardian, till hi 
child ſhould atiain the age of twenty one. And, if no ſuch 
appointment be made, the court of chancery wall frequently 
inicrpoſe, and name a guardian, to prevent an infant heit 
rom W ee cxpoſing himſelſ᷑ to ruin. 


(a) Co. Litt, 57, (e) Litt. §. 123. Co. Litt, 89. 
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8. MARRIAGE, or the valor marittagii, was not in ſocage 
tenure any perquiſite or advantage to the guardian, but ra- 
ther the reverſe. For, if the guardian married his ward under 
the age of fourteen, he was bound to account to the ward for 
the value of the marriage, even though he took nothing for 
it, unleſs he married him to advantage (d). For the law, in 
favour of infants, is always jealous of guardians, and there- 


fore in this caſe it made them account, not only for what they 


did, but alſo for what they might, receive on the infant's be- 
half ; leſt by ſome colluſion the guardian ſhould have receiy- 
ed the value, and not brought it to account: but the ſtatute 
having deſtroyed all values of marriages, this doctrine of 
courſe hath ceaſed with them. At fourteen years of age the 
ward might have diſpoſed of himſelt.in marriage, without any 


conſent of his guardian, till the late act for preventing clan- 
deſtine marriages. Theſe doctrines of wardſhip and marriage 


in ſocage tenure were ſo diametrically oppoſite to thoſe in 
knight-ſervice, and ſo entirely agree with thoſe parts of king 
Edward's laws, that were reſtored by Henry the firſt's char- 
er, as might alone convince us that focage was of a higher 

original than the Norman conqueſt. 


9. Finrs for alienations were, J apprehend, due for lands 
holden of the king in capite, by ſocage tenure, as well as in 
caſe of tenure by knight-ſervice : for the ſtatutes that relate to 
this point, and fir Edward Coke's comment on them (e), ſpeak 
generally cf all tenants in capite, without making any diſtine- 
tion ; though now all fines for alienation are demoliſhed by 
the ſtatute of Charles the ſecond, 


10. Fscnrars are equally incident to tenure in ſocage, a8 


they were to tenure by knight- ſervice; except only in gavel- 
kind lands, which are (as is beſore- mentioned) ſubje& to no 


eſcheats for felony, though they are to eſcheats for want of 
heirs (f). 


(d) Litt. C 123. (, Wright, 210. 
(e) 1 Ius. 43 2 laſt. 65, 66, 67, * g , 
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Trays much for the two grand ſpecies of tenure, under 
which almoſt all the free lands of the kingdom were holden till 
the reſtoration in 1660, when the former was aboliſhed and 
ſunk into the latter: ſo that lords of both ſorts are now holden 
by the one univerſal tenure of free and common ſocage. 


Tux other grand diviſion of tenure, mentioned by BraQon 
as cited in the preceding chapter, is that of vi/lenage, as con- 
tradiſtinguiſhed from liberum tenementum, or frank tenure, 
And this {we may remember) he ſubdivides into two claſſes, 
pure and privileged, villenage : from hence have ariſen two 
other ſpecies of our modern tenures. 


III. From the tenure of pure villenage have ſprung our 
preſent copybo/d tenures, or tenure by copy of court roll at the 
will of the lord: in order to obtain a clear idea of which, it 
will be previouſly neceſſary to take a ſhort view of the original 
and nature of manors. 


 Maxors are in ſubſtance as antient as the Saxon conſtitu- 
tion, though perhaps differing alittle, in ſome immaterial cir- 
cumſtances, from thoſe that exiſt at this day (g): juſt as we 
obſerved of feuds, that they were partly known to our anceſ- 
tors, even before the Norman conqueſt, A manor, manc- 
Yiums a manends, becauſe the uſual reſidence of the owner, 
ſeems to have been a diſtrict of ground, held by lords or great 
perſonages ; who kept in their own hands ſo much land as 
vas neceſſary for the uſe of their families, which were called 
terrae dominicales, or demeſne lands; being occupied by the 
lord, or dominus manerit, and his, ſervants. The other, or 
tenemental, lands they diſtributed among their tenants ; which 
from the different modes of tenure were called and diſtinguiſh- 
ed by two different names. Firſt, b2ok-land, or charter-land, 
which was held by deed under certain rents and free ſervices, 
and in effect diTered nothing from tree ſocage lands (h): and 


(s) Co. Cop. C 2, & 10. (h) co. Cop. C. 3. 
| from 
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from * have ariſen all the freehold tenants which hold of 
particular manors, and owe ſuit and ſervice to the ſame, The 
other ſpecies was called folk-land, which was held by no aſ- 
ſurance in writing, but diſtributed among the common folk or 
people at the pleaſure of the lord, and reſumed at his diſcre- 
tion; being indeed land held in villenage, which we ſhall pre- 
ſently deſcribe more at large. The reſidue of the manor, be- 
ing uncultivated, was termed the lord's waſte, and ſerved 
for public roads, and for common paſture to the lord and his 
tenants. Manors were formerly called baronies, as they till 
are lordſhips : and each lord or baron was empowered to hold 
a domeſtic court, called the court- baron, for redreſſing miſ— 
demeſnors and nuſances within the manor, and for ſettling diſ- 
putes of property among the tenants. This court is an inſe- 
parable ingredient of every manor 3 and if the number of ſui- 
tors ſhould ſo fail, as not to leave ſufficient to make a jury or 
homage, that! ie, two tenants at the leaſt, the manor felt 1 is 
loſt, | | | 


Berox: the ſtatute of quia emptores, 18 Edw. I. the king's 
greater barons, who had a large extent of territory held un- 
der the crown, granted out frequently ſmaller manors to infe- 
rior perſons to be held of themſelves ; which do therefore now 
continue to be held under a ſuperior lord, who is called in 
ſuch caſes the lord paramount over all theſe manors : and his 
| ſeignory i is frequently termed an honour, not a manor, eſpeci- 
ally if it hath belonged to an antient feodal baron, or hath 
been at any time in the hands of the crown. In imitation 
whereof, theſe inferior lords began to carve out and grant to 
others ſtill more minute eſtates, to be held as of themſelves, 
and were ſo proceeding downwards in infinitum ; till the ſupe- 
rior lords obſerved, that by this method of ſubinfeudation they 
loft all their feodal profits, of wardſhips, marriages, and eſ- 
cheats, which fell into the hands of theſe meſne or middle 
lords, who were the immediate ſuperiors of the terre-tenant, ' 
or him who occupied the land. This occaſioned the ſtatute 
of Weſtm. 3. or quia emptores, 18 Edw. I. to be made; which 
cirets, that upon all ſales or tcofiments of land, the feoffee 

ſhall 
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ſhall hold the ſame, not of his immediate feoffor, but of the 
chief lord of the fee, of whom ſuch feoffor himſelf held it, 
And from hence it is held, that all manors; exiſting at this 
day, muſt have exiſted by immemorial preſcription ; 3 Or at 
leaſt ever ſince the 18 Edw, I. when the ſtatute of quia emp- 
teres was made. For no new manor can have been created 
ſince that ſtatute : becauſe it is eſſential to a manor, that there 
be tenants who hold of the lord, and that ſtatute enacts, that 
for the future no ſubject ſhall create any new 7 tenants to hold 
of himlelt, 


Now with regard to the folk-land, or eſtates held in vil- 
lenage, this was a ſpecies of tenure neither ſtrictly feodal, 
Norman, or Saxon; but mixed and compounded of them 
all (i) : and which alſo, on account of the heriots that uſually 
attend it, may ſeem to have ſomewhat Daniſh in its compoſi- 
tion, Under the Saxon government there were, as fir Wil- 
liam Temple ſpeaks (k), a ſort of people in a condition of 
downright ſervitude, uſed and employed in the moſt ſervile 
works, and belonging, both they, their children, and effects, 
to the lord of the ſoil, like the reſt of the cattle or ſtock upon 
it. Theſe ſeem to have been thoſe who held what was called 
the folk- land, from which they were removeable at the lord's 
pleaſure. On the arrival of the Normans here, it ſeems not 
improbable, that they, who were ſtrangers to any other than 
a feodal ſtate, might give ſome ſparks of enfranchiſement to 
ſuch wretched perſons as fell to their ſhare, by admitting 
them, as well as others, to the oath of fealty ; which con- 
ferred a right of protection, and raiſed the tenant to a kind of 
| ſtate ſuperior to downright ſlavery, but inferior to every 
other condition (1). This they called villenage, and the te- 
nants villeins, either from the word vilis, or elſe, as fir Ed- 
ward Coke tells us (m), a villa ; becauſe they lived chiefly in 
villages, and were employed in ruſtic works of the moſt ſor- 
did kind: like the Spartan belotes, to whom alone the culture 
of the lands was conſigned ; their rugged maſters like our 


li) Wright, 215. | (1) Wright. 217. 
(k) Latrod, Hiſt. Engl. 39 (w) 1 laſt 116, 
northern 
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northern anceſtors, eſteemed war the only honourable em- 
ployment of mankind. | 


THESE villeins, belonging particularly to lords of manors, 
were either villeins regardant, that is, annexed to the manor 
or land ; or elſe they were in groſs, or at large, that is, an- 
nexed to the perſon of the lord, and transferrable by deed from 
one owner to another (n). They could not leave their lord 
without his permiſſion; but, if they ran away, or were pur- 
loined from him, might be claimed and recovered by action, 
like beaſts or other chattels. They held indeed ſmall portions 
of land by way of ſuſtaining themſelves and families; but it 
was at the mere will of the lord, who might diſpoſſeſs them 
whenever he pleaſed; and it was upon villein ſervices, that 
is, to carry out dung, to hedge and ditch the lord's demeſnes, 
and any other the meaneſt offices (o): and their ſervices were 
not only baſe, but uncertain both as to theſe time and quan- 
tity (p). A villein, in ſhort, was in much the ſame ſtate with 
us, as lord Moleſworth (q) deſcribes to be that of the boors in 
Denmark, and Stiernhook (r) attributes alſo to the traals or 
ſlaves in Sweden ; which confirms the probability of their be- 
ing in ſome degree monuments of the Daniſh tyranny. A vil- 
lein could acquire no property either in lands or goods: but, if 
he purchaſed either, the lord might enter upon them, ouſt 
the villein, and ſciſe them to his own uſe, unleſs he contrived 
to diſpoſe of them again before the lord had ſeiſed them; for 
the lord had then loſt his opportunity (s). 


In many places alſo a fine was payable to the lord, if the 
villein preſumed to marry his daughter to any one without 
leave from the lord (t:): and, by the common law, the lord 
might alſo bring an action againſt the huſhand for damages 
in thus purloining his property (u). For the children of vil- 
leins were alſo in the ſame ſtate of bondage with their parents; 


n) Litt. §. 181. (q) c. 8. | 

(o] Ibid. $0193. ir) dc iure Suronum, J. 2. g. 4. 

(p) Le gui tenct in villenavis faciet (s) Litt F 177. 
quicquid ei praecep'um fuerit, rec ſcire [t) Lo. Litt. 140. 


drbet ſere guid facere debet in crofline, (u) Litt F. 202, 
et ſemper tencbitur ad incerta, (Brace 0 
ton. J. 4. lr. 1. c. 28.) | og | whence 
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whence they were called in Latin; nativi, which gave riſe 
to the female appellation of a villein, who was called a 
neife (w). In caſe of a marriage between a freeman and a 
neife, or a villein and a freewoman, the iſſue followed the 
condition of the father, being free if he was free, and villein 
if he was villein; contrary to the maxim of the civil law, 
that partus ſequitur ventrem. But no baſtard could be born 
a villein, becauſe by another maxim of our law he is nullius 
Filius; and as he can gain nothing by inheritance, it were 
hard that he ſhould Joſe his natural freedom by it (x); The 
law however protected the perſons of villeins, as the king's 
ſubjects, againſt atrocious injuries of the lord: for he might 
not kill, or maim his villein ; though he might beat him 
with impunity, ſince the villein had no action or remedy at 
law againſt his lord, but in caſe of the murder of his anceſtor, 
or the maim of his own perſon. Neifes indeed had alſo an ap- 
peal of rape, in caſe the lord violated them by force (2). 


V1LLEINS might be enfranchiſed by manumiſſion, which is 
either expreſs or implied: expreſs ; as where a man granted 
to the villein a deed of manumiſſion (a): implied; as where a 
man bound himſelf in a bond to his villein for a ſum of money, 

granted him an annuity by deed, or gave him an eſtate in fee, 
for lite, or years (b) ; for this was dealing with his villein on 
the footing of a freeman; it was in ſome of the inſtances giv- 
ing him an action againſt his lord, and in others veſting an 
ownerſhip in him cntirely inconſiſtent with his former ſtate of 
bondage. So allo if the lord brought an action againſt his 
villein, this enfranchiſed him (c); for, as the lord might 
have a ſhort remedy againſt his villein, by ſeiſing his goods, 
(which was more than equivalent to any damages he could re- 
cover) the law, which is always ready to catch at any thing 
in favour of liberty, preſumed that by bringing this action he 
meant to ſet his villein on the ſame footing with himſelf, and 


(w) Litt. §. 187. (a) Lid. f. 204. 
(x) 1d. C. 187, 188, (b) Y. 204, 5, 6, 
(y) 1b:d. & 18g. 194. (c) I 208. 


(2) Toid. &. 190. | 
| therefore 
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therefore held it an implied manumiſſion. But, in caſe the 
lord indicted him for felony, it was otherwiſe ; for the lord . 
could not inflict a capital puniſhment on his villein, without 
calling in the aſſiſtance of the law. 


ViIIIIxs, by this and many other means, in proceſs of 
time gained a conſiderable ground on their lords; and in par- 
ticular ſtrengthened the tenure of their eſtates to that degree, 
that they became to have in them an intereſt in many places 
full as good, in others better than their lords. For the goods 
nature and benevolence of many lords of manors having, time 
out of mind, permitted their villeins and their children to en. 
joy their poſſeſſions without interruption, in a regular courſe. 
of deſcent, the common law, of which cuſtom is the life, 
now gave them title to preſcribe againſt their lords; and, on 
performance of the ſame ſervices, to hold their lands, in 
ſpite of any determination of the lord's will. For, though in 
general they are ſtill ſaid to hold their eſtates at the will of the 
lord, yet it is ſuch a will as is agreeable to the cuſtom of the 
manor ; which cuſtoms are preſerved and evidenced by the 
rolls of the ſeveral courts baron in which they are entered, or 
kept on foot by the conſtant immemorial uſage of the ſeveral 
manors in which the lands lie. And, as ſuch tenants had no- 
thing to ſhew for their eſtates but theſe cuſtoms, and admiſſi- 
ons in purſuance of them, entered on thoſe rolls, or the co- 
pies of ſuch entries witneſſed by the ſteward, they now began 


to be called tenants by copy of court roll, and their tenure itſelf 
a copybold (d). 


Thus wat tenures, as ſir Edward Coke obſerves (e), 
although very meanly deſcended, yet come of an antient houſe; 
for, from what has been premiſed it appears, that copyholders 
are in truth no other but villeins, who, by a long ſeries of im- 
memorial encroachments on the lord, have at laſt eſtabliſhed 2 
cuſtomary right to thoſe eſtates, which before were held ab- 
ſolutely at the lord's will, Which affords a very ſubſtantial | 


(q) r. N. B. 1a, le) Cop. C. 32. 
RT 5 reaſon 
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reaſon for the great variety of cuſtoms that prevail in different 
matiors, with regard both to the deſcent of the eſtates, and 
the privileges belonging to the tenants. And theſe encroach- 
ments grew to be ſo univerſal, that when tenure in villenage 
was virtually aboliſned, (though copyholds were reſerved) by 
the ſtatute of Charles II. there was hardly a pure villein left in 
the nation. For ſir Thomas Smith (f) teſtifies, that in all 
his time (and he was ſecretary to Edward VI.) he never knew 
any villein in groſs throughout the realm; and the few vil. 
leins regardant that were then remaining were ſuch only as 
had belonged tothe biſhops, monaſteries, or other eccleſiaſti- 


cal corporations, in the preceding times of popery. For he 
tells us, that the holy fathers, monks, and friars, had in 


ce their confeſſions, and ſpecially in their extreme and deadly 
« ſickneſs, convinced the laity how dangerous a practice it 
* was, for one chriſtian man to hold another in bondage: ſo 
ec that temporal men, by little and little, - by reaſon of that 
« terror in their conſciences, were glad to manumit all their 
& yilleins. But the ſaid holy fathers, with the abbots and 
« priors, did not in like fort by theirs; for they alſo had a 
cc ſcruple in conſcience to empoveriſh and deſpoil the church 
& ſo much, as to manumit ſuch as were bond to their churches, 
ct or to the manors which the church had gotten; and fo 
« kept their villeins ſtill.” By theſe ſeveral means the ge- 
nerality of villeins in the kingdom have long ago ſprouted up 
into copyholders: their perſons being enfranchiſed by manu- 
miſſion or long acquieſcerce ; but their eſtates, in ſtrictneſs, 
remaining ſubject to the ſame ſervile conditions and forfei- 
iures as before, though, in general, the villein ſervices are 
uſually commutcd for a ſmall pecuniary quit-rent (g). 


(f) Commonwealth. b. 3. c. 10. 

(g) In ſome manner the copyholders 
were bound to perform the moſt ſer- 
vile offices, as to hedge and ditch the 
lord's grounds, to lop his trees, to reap 
his corn, and the like; the lord uſu- 
ally finding them meat and drink, and 
ſometimes (as is ſtill the uſe in the 


kighlands oi Scotlaad) a minſtrell or 


piper for their diverſion. ( Rot. Maner. 
de Edgware Cm. Midd.) As in the 
kingdom of Whidah, on the ſlave coaſt 
of Africa, the people are bound to cut 
and carry in the king's corn from off 
his demeſne lands) and are attended 
by muſic during all the time of their 


labour. (Mod, Un, Hiſt, xvi. 429. 
As 
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As a farther conſequence of what has been premiſed, we 
may collect theſe two main principles, which are held (h) to 
be the ſupporters of a copyhold tenure, and without which it 
cannot exiſt; 1. That the lands be parcel of, and ſituate 
within, that manor, under which it is held. 2. That they 
have been demiſed, or demiſable, by copy of court roll im- 
memorially. For immemorial cuſtom is the life of all tenures 


by copy; ſo that no new copyhold can, ſtrictly ſpeaking, be 
granted at this day, 


Int ſome manors, where the cuſtom hath been to permit 
the heir to ſucceed the anceſtor in his tenure, the eſtates are - 
ſtyled copyholds of inheritance ; in others, where the lords 
have been more vigilant to maintain their rights, they remain 
copyholds for life only : for the cuſtom of the manor has in 
both caſes ſo far ſuperſeded the will of the lord, that, pro- 
vided the ſervices be performed or ſtipulated for by fealty, he 
cannot, in the firſt inſtance, refuſe to admit the heir of his 
tenant upon his death; nor, in the ſecond, can he remove 
his preſent tenant ſo long as he lives, though he holds nomi- 
nally by the precarious tenure of his lord's will, 


Tux fruits and appendages of a copyhold tenure, that it 
hath in common with free tenures, are fealty, ſervices, (as 
well in rents as otherwiſe) reliefs, and eſcheats. The two 
latter belong only to copyholds.of inheritance z the former to 
thoſe for life alſo. But, beſides theſe, copyholds have alſo 
heriots, wardſhip, and fines. Heriots, which I think are a- 
greed to be a Daniſh cuſtom, and of which we ſhall ſay more 
hereafter, are a render of the beſt beaſt or other good (as the 
cuſtom may be) to the lord on the death of the tenant, This 
is plainly a relic of villein tenure ; there being originally leſs 
hardſhip in it, when all the goods and chattels belonged 
to the lord, and he might have ſeiſed them even in the vil- 
lein's lifetime. Theſe are incident to both ſpecies of copy- 
hold, but wardſhip and fines to thoſe of inheritance only. 


(J) Cd, Lite. 38. 


Vor. II. | H Wardſhip, 
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Wardſhip, in copyhold eſlates, partakes both of that in chi- 
valry and that in ſocage. Like that in chivalry, the lord is 
the legal guardian; who uſually aſſigns ſome relation of the 
infant tenant to act in his ſtead : and he, like guardian in 
ſocage, is accountable to his ward for the profits. Of fines, 


ſome are in the nature of primer ſeiſins, due on the death of 


each tenant, others are mere fines for alienation of the lands; 
in ſome manors only one of theſe ſorts can be demanded, 
in ſome both, and in others neither. They are ſometimes ar- 
bitrary and at the will of the lord, ſometimes fixed by 
cuſtom : but, even when arbitrary, the courts of law, in fa- 
vour of the liberty of copyholders, have tied them down to 
be reaſonable in their extent ; otherwiſe they might amount 
to a diſheriſon of the eſtate. No fine therefore is allowed to 
be taken upon deſcents and alienations, (unleſs in particular 
circumſtances) of more than two years improved value of 
the eſtate (i), From this inſtance we may judge of the fa- 
vourable diſpoſition that the law of England, (which is a law 
of liberty) hath always ſhewn to this ſpecies of tenants; by 
removing, as far as poſſible, every real badge of ſlavery * 
them, however ſome nominal ones may continue. It ſuffer- 
ed cuſtom very early to get the better of the expreſs terms 
upon which they held their lands ; by declaring, that the 


will of the lord was to be interpreted by the cuſtom of the 1 


manor : and, where no cuſtom has been ſuffered to grow vp 
to the prejudice of the lord, as in this caſe of arbitrary fines, 
the law itſelf interpoſes in an equitable method, and will not 
ſuffer the lord to extend his power ſo far, as to diſinherit the 
tenant. 


Tuus much for the antient tenure of pure villenage, and 
the modern one of copybold at the will of the lord, which ! 


lineally deſcended ſrom it. 


IV. Tuknr is yet a fourth ſpecies of tenure, deſcribed by 
Bracton under the name ſometimes of privileged villenage, 
and ſometimes of villein. ſicage. This, he tells us (k), is ſuch 


(k) J. 4. ir, 1. c. 28. 


(i) 2 Ch. Rep. 134. - 
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as has been beld of the kings of England from the conqueſt 
downwards ; that the tenants herein“ villana faciunt ſervi- 
tia, ſed certa et determinata; that they cannot aliene or 
transfer their tenements by grant or feoffment, any more than 
pure villeins can; but muſt ſurrender them to the lord or 
ſteward, to be again granted out and held in villenage. And 
from theſe circumſtances we may collect, that what he here 
deſcribes is no other than an exalted ſpecies of copy hold, ſub- 
ſiſting at this day, viz. the tenure in antient demeſne; to 
which, as partaking of the baſeneſs of villenage in the nature 
of its ſervices, and the freedom of ſocage in their certainty, 
he has therefore given a name compounded out of both, and 
calls it villanum ſocagium. 


AnTitnt demeſne conſiſts of thoſe lands or manors, 
which, though now perhaps granted out to private ſubjeCts, 
were actually in the hands of the crown in the time of Ed- 
ward the confeſſor, or William the conqueror ; and ſo ap- 
pear to have been by the great ſurvey in the exchequer called 
domeſday book (|). The tenants bf theſe lands, under the 
crown, were not all of the ſame order or degree. Some of 
them, as Britton teſtifies (m), continued for a long time pure 
and abſolute villeins, dependent on the will of the lord: and 
thoſe who have ſucceeded them in their tenures now differ 
from common copyholders in only a few points (n). Others 
were in great meaſure enfranchiſed by the royal favour : be- 
ing only bound in reſpect of their lands to perform ſome of 
the better ſort of villein ſervices, but thoſe determinate and- 
certain; as, to plough the king's land, to ſupply his court 
with proviſions, and the like; all of which are now changed 
into pecuniary rents: and in conſideration hereof they had 
many immunities and privileges granted to them (o); as. to 
try the right of their property in a peculiar court of their 
own, called a court of antient demeſne, by a peculiar proceſs 
denominated a writ of right cloſe (p): not to pay toll or 
taxes; not to contribute to the expenſes of knights of che 


ach ſhire; not to be put on juries, and the like (q). 
(1) F. N. B. 14. 1 (o) A Inſt. 26 
; | 269. 
45 m) ec. 68. (p) F. N.. 
(co) F. N. B. 228. | (q) L. 4 14, 
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THrsE tenants therefore, though their tenure be abſo- 
lutely copyhold, yet have an intereſt equivalent to a freehold: 
for, though their ſervices were of a baſe and villenous origi- 
nal (r), yet the tenants were eſteemed in all other reſpects to 
be highly privileged villeins ; and eſpecially in this, that their 
ſervices were fixed and determinate, and that they could not 
be compelled (like pure villeins) to relinquiſh theſe tenement 
at the lord's will, or to hold them againſt their own: « e 
ideo, ſays Bracton, dicuntur liberi.“ Britton alſo, from ſuch 
their freedom, cal's them abſolutely ſokemans, and their tenure 
ſolemanries; which he deſcribes (s) to be © lands and tene- 
ments, which are not held by knight-ſervice, nor by grand 
ce ſerjeanty, nor by petit, but by ſimple ſervices, being as it 
« were lands enfranchiſed by the king or his predeceſſors from 
& their antient demeſne.“ And the ſame name is alſo given 
them in Fleta (t). Hence Fitzherbert obſerves (u), that no 
lands are antient demeſne, but lands holden in ſocage : that is 
not in free and common ſocage, but in this amphibious, ſubor- 
dinate claſs, of villein-ſocage. And it is poſſible, that as this 
ſpecies of ſocage tenure is plainly founded upon predial ſer- 
vices, or ſervices of the plough, it may have given cauſe to 
imagine that all ſocage tenures aroſe from the ſame original; 
for want of diſtinguiſhing, with Bracton, between free-ſocage 
or ſocage of frank-tenure, and villein-ſocage or ſocage of an- 
tient demeſne. 


Laxps holden by this tenure are therefore a ſpecies of 
copy hold, and as ſuch preſerved and exempted from the ope- 
ration of the ſtatute of Charles Il. Yet they differ from 
common copyholds, principally in the privileges before-men- 
tioned : as alſo they differ from freeholders by one eſpecia 
mark and tincture of villenage, noted by BraQton and re- 
maining to this day; viz. that they cannot be conveyed 
from man to man by the general common law conveyance 
of feoffment, and the reſt ; but muſt paſs by ſurrender 10 
the lord or his ſteward, in the manner of common cop). 


(r) Gilb. hig. of the exch. 16. & 30. (t) /. 1. c. 8. 
. 66. (u) F. N. B. 13. 


holds: 
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holds: yet with this difference (w), that, in the ſurrenders 
of theſe lands in antient demeſne, it is not uſed to ſay © to bold 
& at the will of the lord in their copies, but only © to hold 
& according to the cuſiom of the manor.” 


Taps have we taken a compendious view of the principal 
and fundamental points of the doctrine of tenures, both antient 
and modern, in which we cannot but remark the mutual con- 
pexion and dependence that all of them have upon each other. 
And upon the whole, it appears, that, whatever changes and 
alterations theſe tenures have in proceſs of time undergone, 
from the Saxon #ra to the 12 Car. II. all lay tenures are now 
in effect reduced to two ſpecies ; free tenure in common ſo- 
cage, and baſe tenure by copy of court roll. 


I MENTIONED lay tenures only; becauſe there is til] be- 
hind one other ſpecies of tenure, reſerved by the ſtatute 
Charles IT. which is of a ſpiritual nature, and called the te- 
pure in frank-almoign, 


V. Tr:xURE in frankalmoign, in libera eleemoſyna, or free 
alms, is that, whereby a religious corporation, aggregate or 
ſole, holdeth lands of the donor to them and their ſucceſſors 
for ever (x). The ſervice, which they were bound to render 
for theſe lands was not certainly defined: but only in general 
to pray for the ſouls of the donor and his heirs, dead or alive; 
and therefore they did no fealiy, (which is incident to all other 
fervices but this) (y) becauſe this divine ſervice was of a higher 
and more exalted nature (2). This is the tenure, by which 

almoſt all the antient monaſteries and religious houſes held 
their lands; and by which the parochial clergy, and very 
many eccleſiaſtical and eleemoſynary foundations, hold them 
at this day (a); the nature of the ſervice being upon the re- 
formation altered, and made conformable to the purer doc- 


( Kitchen on courts. 194. (z) 1jd. 135. 


) Lite, Y 
i eee. 


H 3 trines 


noda neceſſitas, of repairing the highways, building caſtles, 
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trines of the church of England. It was an old Saxon tenure; 
and continued under the Norman revolution, through the 
great reſpeQ that was ſhewn to religion and religious men in 
antient times. Which is alſo the reaſon that tenants in frank. 
almoign were diſcharged of all other ſervices, except the tri- 


and repelling invaſions (b) : juſt as the Druids, among the 
an tient Britons, had omnium rerum immunitatem (c). And, 
even at preſent, this is a tenure of a nature very diſtinct from 
all others; being not in the leaſt feodal, but merely ſpiritual, 
For if the ſervice be neglected, the law gives no remedy by 
diſtreſs or otherwiſe to the lord of whom the lands are holden; 
but merely a complaint to the ordinary or viſitor to corre& 
it (d). Wherein it materially differs from what was called 


tenure by divine ſervice : in which the tenants were obliged 


= 
3 "FT, 8 . A 1 bs Fi - > 2 
$ Ph eb eat 8 rr 3 


| 

to do ſome ſpecial divine ſervices in certain; as to ſing ſo 

many maſſes, or diſtribute ſuch a ſum in alms, and the like; , 

which, being expreſsly defined and preſcribed, could with no j 

kind of propriety be called free alms; eſpecially as for this ; 

if unperformed, the lord might diſtrein, without-any com- [ 

plaint to the viſitor (e). All ſuch donations are indeed now f 

out of uſe : for, ſince the ſtatute of guia emptores, 18 Edw,1, U 

none but the king can give lands to be holden by this te- 1 

nure (f). So that 1 only mention them, becauſe frankal- tl 

_ moign is excepted by name in the ſtatute of Charles IT. and n 
therefore ſubſiſts in many inſtances at this day. Which. is 
all that ſhall be remarked concerning it ; herewith concluding 

our obſervations on the nature of tenures. te 

ar 

= Seld, Jan 1 Goll, 1. 6 6. c. 13. 8 104 — fo 

(d) Litt, & 136. an 
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CHAPTER THE SEVENTH. 


Or FREEHOLD ESTATES, or 
INHERITANCE. 


HF. next objects of our diſquiſitions are the nature and 
properties of eſtates. An eſtate in lands, tenements, 
and hereditaments, ſignifies ſuch intereſt as the tenant hath 
therein: ſo that if a man grants all bis effate in Dale to A and 
his heirs, every thing that he can poſſibly grant ſhall paſs 
thereby (a). It is called in Latin, fatus ; it ſignifying the 
condition, or circumſtance, in which the owner ſtands, with 
regard to his property. And, to aſcertain this with proper 
preciſion and accuracy, eſtates may be conſidered in a three- 


fold view: firſt, with regard to the quantity of intereſt which DE 


the tenant has in the tenement: ſecondly, with regard to the 
time at which that quantity of intereſt is to be enjoyed : and, 
thirdly, with regard to the number and connexions of the te- 
nants, 


FrasT, with regard to the quantity of intereſt which the 
tenant has in the tenement, this is megſured by its duration 
and extent. Thus, either his right of poſſeſſion is to ſubſiſt 
for an uncertain period, during his own life, or the life of 
another man; to determine at his own deceaſe, or to remain 
to his deſcendants after him: orit is circumſcribed within a 
certain number of years, months, or days : or, laſtly, it is 
infinite and unlimited, being veſled in him and his repreſenta» 


(2) Co. Litt. 345. 
H 4 tives 
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tives for ever. And this occaſions the primary diviſion of eſtate; 
into ſuch as are freehold, and ſuch as are leſs than freehold, 


Ax eſtate of freehold, liberum tenementum, or franktene. 
ment, is defined by Britton (b) to be «© the poſſeſſion of the 
« ſoil by a freeman.“ And St. Germyn (e) tells us, that « the 
ce poſſeſſion of the land is called in the law of England the 
& franktenement or freehold.” Such therefore, and no other, 
as requires actual poſſeſſion of the land, is legally ſpeak- 
ing freebold : which actual poſſeſſion can, by the courſe 
of the common law, be only given by the ceremony called 
| livery of ſeiſin, which is the fame as the feodal inveſti- 
ture. And from thele principles we may extract this deſcrip. 
tion ofa freehold; that it is ſuch an eſtate in lands as is con- 
veyed by livery of ſeiſin; or, in tenements of an incorpo. 
real nature, by what is equivalent thereto. And accordingly 
it is laid down by Littleton (d), that where a freehold ſhall 
paſs, it behoveth to have livery of ſeiſin. As therefore eſtate; 
of inheritance and eſtates for life could not by common law be 
conveyed without livery of ſeiſin, theſe are properly eſtates of 
freehold ; and, as no other eſtates were conveyed with the 
ſame ſolemnity, therefore no others are properly frechold 


eſtates. 


Es r ur Es of freehold then « are diviſible into eſtates of inhe- 
ritance, and eſtates not of inheritance. The former are again 
divided into inheritances abſolute or fee-ſimple ; and inheri- 
tances limited, one ſpecies of which we uſually call fee-tall, 


I. TzxANT in fee-ſimple (or, as he is frequently ſtyled, 
tenant in fee) is he that hath lands, tenements, or here- 
ditaments, to hold to him and his heirs for ever (d) ; gene- 
rally, abſolutely, and ſimply ; without mentioning what heirs 
but referring that to his own pleaſures or to the diſpoſition of 
the law, The tue meaning of the word fee (feodum ) is the 
ſame with that of teud or ſief, and. in its original ſenſe it i 


44 32. (J) F. 59. 
e e Stud, b. 2. d. (e) Lit. §. 1. 
taken 
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taken in ni to allodium (); which latter the wri- 
ters on this ſubject define to be every man's own land, which 
he poſſeſſeth merely in his own right, without owing any rent 
or ſervice to any ſuperior. This is property in its higheſt de- 
gree; and the owner thereof hath abſolutum et direfum do- 
minium, and therefore is ſaid to be ſeiſed thereof abſolutely i in 
deminice ſuo, in his own demeſne. But feodum, or fee, is that 
which is held of ſome ſuperior, on condition of rendering him 
ſervice; in which ſuperior the ultimate property of the land 
reſides. And therefore fir Henry Spelman (g) defines a feud 
or fee to be the right which the vaſal or tenant hath in lands, 
to 1/ſe the ſame, and take the profits thereof to him and his 
heirs, rendering to the lord his due ſervices ; the mere allo- 
dial property of the ſoil always remaining in the lord. This 
allodial property no ſubje& in England has (h); it being a re- 
ceived, and now undeniable, principle in the law, that all 
the lands in England are holden mediately or immediately of 
the king. The king therefore only hath abſolutum et direc- 
tum dominium (i): but all ſubjeQs? lands are in the nature of 
feodum or fee; whether derived to them by deſcent from their 
anceſtors, or purchaſed for a valuable conſideration : for they 
cannot come to any man by either of thoſe ways, unleſs ac- 
companied with thoſe feodal clogs, which were laid upon the 
firſt feudatory when it was originally granted. A ſubſect 
therefore hath only the uſufruct, and not the abſolute pro- 
perty of the ſoil ; or, as fir Edward Coke expreſſes it (k), he 
hath dominium utile, but not dominium direftum. And hence 
it is that, in the moſt ſolemn aQs of law, we expreſs the 
ſtrongeſt and higheſt eſtate, that any ſubje& can have, by 
theſe words; © he is ſeiſed thereof in bis demeſne, as of fee.” 
Itisaman's demeſne, dominicum, or property, ſince it be- 
longs to him and his heirs for ever : yet this dominicum, pro- 
perty, or demeſne, is ſtrictiy not abſolute or allodial, but 
qualified or feodal: it is his demeſne, as of fee; that is, it is 
not purely and ſimply his own, ſince it is held of a ſuperior 
lord, in whom the ultimate property reſides. 


(f) See pag. 45, 47. tum dominium, cujus nulla! ef author 
(g) of feuds, c. 1. niſi Deus, Bid. 
(h) Co. Lit 1. (k) 1bid, 


(i) Tracun domini regie? Airec- | | Tails 
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Turs is the primary ſenſe and acceptation of the word fee, 
But (as fir Martin Wright very juſtly obſerves) (I) the doc- 
trine, & that all lands are holden,” having been for ſo many 
ages a fixed and undeniable axiom, our Engliſh lawyers do 
very rarely (of late years eſpecially) uſe the word fee in this its 
primary original ſenſe, in contradiſtinction to allodium or ab- 
ſolute property, with which they have no concern; but ge- 
nerally uſe it to expreſs the continuance or quantity of eſtate, 
A fee therefore, in general, ſignifies an eſtate of inheritance; 
being the higheſt and moſt extenſive intereſt that a man can 
have in a feud : and, when the term is uſed ſimply, with- 
out any other acjunt, or has the adjunQ of mple annexed 
to it, (as, a fee, or a fee-fimple) it is uſed in contradiſtine- 
tion to a fee conditional at the common law, or a fee-tail by 
the ſtatute ; importing an abſolute inheritance, clear of any 
condition, limitation, or reſtrictions to particular heirs, but 
deſcendable to the heirs general, whether male or female, 
lineal or collateral. And in no other ſenſe than this is the king 
ſaid to be ſeiſed in fee, he being the feudatory of no man (m). 


TaEIN therefore fee for the future, unleſs where other- 
wiſe explained, in this its ſecondary ſenſe, as a ſtate of inhe- 
ritance, it is applicable to, and may be had in, any kind of 
hereditaments either corporeal or incorporeal (n). But there 
is this diſtinction between the two ſpecies of hereditaments ; 
that, of a corporeal inheritance a man ſhall be ſald to be ſeiſed 
an his demeſne, as of fee; of an incorporeal one he ſhall only 
be ſeiſed as of fee, and not in his demeſne (o). For, as in- 
corporeal hereditaments are in their nature collateral to, and 
iſſue out of, lands and houſes (p), their owner hath no pro- 
perty, dominicum, or demeſne, in the thing itſelf, but hath 
only ſomething derived out of it; reſembling the ſervituter, 
or ſervices, of the civil law (q). The dominicum or pro- 


(1) Of tenements, 148. (o) Litt. F. 10. 
(m) Co. I.itt. 1. (p) See page 20. 

(n) Fe:dum eff quod quis tenet fbi et (g) Servitus eft jus, quo res mea 4. 
hazredivus ſus, ive fit lenewentum, five terius Tos wel per ſenae ſerv. Fe. 8. 
radi tus, Cc. Plet. . 5. c. 5 F. 7. 3 
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perty is frequently in one man, while the appendage or ſervice 
is in another. Thus Gaius may be ſeiſed as of fee, of a way 
going over the land, of which Titius is ſeiſed in bis demeſne 


as of fee. 


Tax fee-ſimple or inheritance of lands and tenements 1s ge- 
nerally veſted and reſides in ſome perſon or other; though 
divers inferior eſtates may be carved out of it. As if one 
grants a leaſe for twenty one years, or for one or two lives, 
the fee-ſimple remains veſted in him and his heirs ; and after 
the determination of thoſe years or lives, the land reverts to 
the grantor or his heirs, who ſhall hold it again in fee-ſimple. 
Yet ſometimes the fee may be in abeyance, that is (as the word 
ſignifies) in expeQation, remembrance, and contemplation in 
law; there being no perſon in eſſe, in whom it can veſt and 
abide : though the law conſiders it as always potentially ex- 
' ſting, and ready to veſt whenever a proper owner appears. 
Thus, in a grant to John for life, and afterwards to the 
heirs of Richard, the inheritance is plainly neither granted to 
John nor Richard, nor can it veſt in the heirs of Richard till 
his death, nam nemo eſi haeres viventis : it remains therefore 
in waiting, or abeyance, during the life of Richard (r). This 
is likewiſe always the caſe of a parſon of a church, who hath 
only an eſtate therein for the term of his life : and the inheri- 
tance remains in abeyance (s). And not only the fee, but the 
freehold alſo, may be in abeyance ; as, when a parſon dies, 
the freehold of his glebe is in abeyance, until a ſucceſſor be 
named, and then it veſts in the ſucceſſor (t). 


Tux word, heirs, is neceſſary in the grant or donation in 
order to make a fee, or inheritance. For if land be given to 
a man for ever, or to him and his aſſigns for ever, this veſts 
in him but an eſtate for life (u). This very great nicety about 
the Inſertion of the word « heirs” in all feoffments and grants, 
in order to veſt a fee, is plainly a relic of the feodal ſtrifneſs: 
by which we may remember (w) it was required, that the 


(r) Co. Litt. 342. (0 Bid. 6. 
(s) Litt. &. 646. Gs Yo bo 
(t) 159. F. 647. (*) See page 56, 


form 
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form of the Sinden ſhould be punQually purſued ; or that, 
as Crag (x) expreſſes it, in the words of Baldus, „ donati. 
tc ones ſint ſtriqti juris, ne quis plus donaſſe praeſumatur 
&« quam in donatione expreſſerit.” And therefore, as the per- 
ſonal abilities of the donee were originally ſuppoſed to be the 
only inducements to the gift, the donee's eſtate in the land 
extended only to his own perſon, and ſubſiſted no longer than 
his life; unieſs the donor, by an expreſs proviſion in the 
grant, gave it a longer continuance, and extended it alſo to 
his heirs. But this rule is now ſoftened by many exceptions (y). 


" ot R, I. It does not 1 to deviſes by wil; ; in which, 
as they were introduced at the time when the feodal rigor was 
apace wearing out, a more liberal conſtruction is allowed: 
and therefore by a deviſe to a man for ever, or to one and his 
aſſigns for ever, or to one in fee-ſimple, the deviſee hath an 
eſtate of inheritance ; for the intention of the deviſor is ſuffi- 
ciently plain from the words of perpetuity annexed, though 
he hath omitted the legal words of inheritance. But if the de- 
viſe be to a man and his aſſigns, without annexing words of 
perpetuity, there the deviſee ſhall take only an eſtate for life 
for it does not appear that the deviſor intended any more, 
2. Neither does this rule extend to fines or recoveries, conſi- 
dered as a ſpecies of conveyance ; for thereby an eſtate in fee 
paſſes by act and operation of law without the word “ heirs ;” 
as it does alſo, for particular reaſons, by certain other me- 
thods of conveyance, which have relation to a former grant 
or eſtate, wherein the word © heirs*” was expreſled (2). 5. 
In creations of nobility by writ, the peer ſo created hath an 
inheritance in his title, without expreſſing the word, © heirs;” 
for they are implied in the creation, unleſs it be otherwiſe 
ſpecially provided : but in creations by patent, which are 
ftriai juris, the word © heirs” muſt be inſerted, otherwiſe 
there is no inheritance. 4. In grants of lands to ſole corpora- 
tions and their ſucceſſors, the word “ ſucceſſors?” ſupplies 
the place of © heirs ;”? for as heirs take from the anceſtor, ſo 
doth the ſucceſſor from the predeceſſor, Nav, in a grant 

(x) I. 1. f. 9. F. 17. (2) Bid. 


{y) Co. Litt. 9, to. 
to 
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to a biſhop, or other ſole ſpiritual | corporation, in frankal- 
moign, the word © frankalmoign” ſupplies the place of both 
« heirs? and © ſucceſſors,” ex vi termini; and in theſe caſes 
a fee-ſimple veſts in ſuch ſole corporation. But, in a grant of 
lands to a corporation aggregate, the word “ ſucceſſors?” is 
not neceſſary, though uſually inſerted : for, albeit ſuch ſimple 
grant be ſtrictly only an eſtate for life, yet, as that corporation 
never dies, ſuch eſtate for life is perpetual, or equivalent to a 
fee-ſimple, and therefore the law allows it to be one (a). 
Laſtly, in the caſe of the king, a fee-ſimple will veſt in him, 
without the words “ heirs” or « ſucceſſors” in the grant; 
partly from prerogative royal, and partly from a reaſon ſimi- 
Jar to the laſt, becauſe the king in judgment of law never 
dies (b). But the general rule is, that the word = heirs” is 
neceſſary to create an eſtate of inheritante. 


II. Wx are next to conſider limited fees, or ſuch eſtates of 
inheritance as are clogged and confined with conditions, or 
qualifications, of any fort. And theſe we may divide into 
two ſorts: 1. Qualrfied, or baſe fees; and 2. Fees conditional, 
ſo called at the common law; and afterwards fces-tarl, in con- 
ſequence of the ſtatute de donis, 1 


1. A eAsF, or qualified, fee is ſuch a one as has a qualifica- 
tion ſubjoined thereto, and which muſt be determined whenever 
the qualification annexed to it is at an end. As, in the caſe of 
a grant to A and his heirs, tenants of the manor of Dale ; in 
this inſtance, whenever the heirs of A ceaſe to be tenants of 
that manor, the grant is entirely defeated. So, when Henry VI. 
granted to John Talbot, lord of the manor of Kingſton- Liſle 
in Berks, that he and his heirs, lords of the ſaid manor, ſhould 
be peers of the realm, by the title of barons of Liſle; here 
John Talbot had a baſe or qualified fee in that dignity(c) ; and 
the inſtant he or his heirs quitted the ſeignory of chis manor, 


(a) See Vol. I. pag 484. (b) Did. 249. (e) Co. Litt. 25. 
| the 
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the dignity was at an end. This eſtate is a fee, becauſe by 
poſſibility it may endure for ever in a man and his heirs ; yet ag 
that duration depends upon the concurrence of collateral cir. 
cumſtances, which qualify and debaſe the purity of the dong. 
tion, it is therefore a qualified or baſe fee. 


2. A CONDITIONAL fee, at the common law, was a fee re- 
ſtrained to ſorae particular heirs, excluſive of others; © donatis 
& ſtrifla et coarctata (d); freut certis haeredibus, quibuſdam a 
& ſucceſſione excluſis:ꝰ as, to the heirs of a man's body, by which 
only his lineal deſcendants were admitted, in excluſion of collate- 
ral heirs ; or, to the heirs male of his body, in excluſion both of 
collaterals, and lineal females alſo. It was called a conditional fee, 
by reaſon of the condition expreſſed or implied in the donation 
of it, that if the donee died without ſuch particular heirs, the 
land ſhould revert to the donor. For this was a condition an- 
nexcd hy law to all grants whatſoever ; that on failure of the 
heirs ſpecified in the grant, the grant ſhould be at an end, and 
the land return to its antient proprietor(e). Such conditional fees 


were ſtrictly agreeable to the nature of feuds, when the firſt 


ceaſed to be mere eſtates for life, and were not yet arrived to be 
abſolute eſtates in fee-ſimple. And we find ſtrong traces of theſe 
limited, conditional fees, which could not be alienated from 
the lineage of the firſt purchaſor, in our earlieſt Saxon laws((). 


Now, with regard to the condition annexed to theſe fees by 
the common law, our anceſtors held, that ſuch a gift (to a man 


and the heirs of his body) was a gift upon condition, that it 


ſhould revert tothe donor, if the donee had no heir of his body; 
but, if he had, it ſhould then remain to the donee. They 


therefore called it a ſee-ſimple, on condition that he had iſſue. 


Now we muſt obſerve, that, when any condition is perform- 
ed, it is thenceforth intirely gone; and the thing, to which it 


d) Flet. J. 3. c. F. 5. 

(e) Plowd. 241. | 

(f) Si quis terram haereditariam ha- nequeat, LL, 
beat, eam non vendat a cognatis hueredie | 


bus ſuis, fi illi vire prebibitum fit, gui 
Fred. c. 37. 
| was 


* 

's 
2 
4 

x2 

8 
" * 
= 
_ 

. 


eam ab initio —_— ut ita facert 


PCC 


TORT 


„ 2 6 — wy „ „ 


e 


Ch. 7. of THIN G8. 111 


was before annexed, becomes abſolute, and wholly unconditio- 
nal. So that, as ſoon as the grantee had any iſſue born, his eſtate 
was ſuppoſed to become abſolute, by the performance of the 
condition; at leaſt, for theſe three purpoſes: 1. To enable the 
tenant to aliene the land, and thereby to bar not only his own 
ifſue, but alſo the donor of his intereſt in the reverſion (g). 

2. To ſubject him to forfeit it for treaſon: which he could not 
do, till iſſue born, longer than for his own life; leſt thereby 
the inheritance of the iſſue, and reverſion of the donor, might 
have been defeated (b). 3. To empower him to charge the 
land with rents, commons, and certain other incumbrances, ſo 
as to bind his iſſue (i). And this was thought the more rea- 
ſonable, becauſe, by the birth of iſſue, the poſſibility of the 
donor's reverſion was rendered morediſtant and precarious: and 
bis intereſt ſeems to have been the only one which the law, 
as it then ſtoad, was ſolicitous to protect; without much re- 
gard to the right of ſucceſſion intended to be veſted in the iſſue, 
However, if the tenant did not in fact aliene the land, the 
courſe of deſcent was not altered by this performance of the 
condition; for if the iſſue had afterwards died, and then the 
tenant, or original grantee, had died, without making any alie- 
nation; the land, by the terms of the donation, could deſcend, 
to none but the heirs of his body, and therefere, in default of 


Wy them, muſt have reverted to the donor. For which reaſon, in 


order to ſubje& the lands to the ordinary courſe of deſcent, the. 
donecs of theſe conditional fee. ſimples took care to aliene as 

ſoon as they had performed the condition by having iſſue ; and 

afterwards re-purchaſed the lands, which gave them a fee- Em- 

ple abſolute, that would deſcend to the heirs general, accord- 

ing to the courſe of the common law. And thus ſtood the old 

law with regard to conditional- fees: which things, ſays fir Ed- 
ward Coke(k), though they ſeem antient, yet are neceſſary 

to be known; as well for the declaring how the common law 

ſtood in ſuch * as for the ſake of annuities, and ſuch like 
inheritances, as are not within the ſtatutes of entail, and 
therefore remain as at the common law. 


(e) Co. Litt. 1 2 Inſt, 233. (i) co. Lit. ' 
(k) Co. Litt, ibid, 2 Iaſt. 534. | (&) z laſt, 19, P 


TR 


tute revived in ſome ſort the antient feodal reſtraints which 


fler the ſecond. 


| the hcirs general were cut off; being 
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The inconvenience, which attended theſe limited and fet- 
tered inheritances, were probably what induced the judges to 
give way to this ſubtle fineſſe, (for ſuch it undoubtedly was) 
in order to ſhorten the duration of . theſe conditional eſtates, 
But, on the other hand, the nobility, who were willing to per- 
petuate their poſſeſſions in their own families, to put a ſtop to 
this praQice, procured the ſtatute of Weſtminſter the ſe. 
cond(l) (commonly called the ſtatute de donis conditionalibus) 
to be made; which paid a greater regard to the private will 
and intentions of the donor, than to the propriety of ſuch in- 
tentions, or any public conſiderations whatſoever. This ſtz- 


were originally laid on alienations, by enacting, that from 
thenceforth the will of the donor be obſerved; and that the 
tenements fo given (to a man and the heirs of his body) ſhould 
at all events go to the iſſue, if there were any; or, if none, 
ſhould revert to the donor. 


Uyoxn the conſtruQtion of this act of parliament, the judge: 
determined that the donee had no longer a conditional fee- 
ſimple, which became abſolute and at his own diſpoſal, the in- 
ſtant any iſſue was born ; but they divided the eſtate into two 
parts, leaving in the donee a new kind of particular eſtate, 
which they denominated a fee-tail (m) ; and veſting in the do- 
nor the ultimate fee-ſimple of the land, expectant on the fai- 
lure of iſſue ; which expeQant eſtate is what we now call a 
reverſion (n). And hence it is that Littleton tells us(o), that 
tenant in fee-tail is by virtue of that the ſtatute of Weſtmin- 


Havi thus ſhewn the original of eſtates-tail, I now pro- 
ceed to conſider, what things may, or may not, be entailed un- 


(1) 13 Fdw. I. c. 1. derived from the barbarous verb taliart, 
(m) The expreſſion fee-tail, or feedum to cut; from which the French taillrr 
talliatum, was borrowed from the feu- and the Italian ragliare are fornmel. 
diſts; (See Crag. I. 1. f. 10.4. 24, 25.) (Spelm. GI. 631.) | 
among whom it ſignified any mutilated (n) 2 Toft. 335. 
or truncated inheritance, from which (0) F. 13. 


o- 


EE 
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der the ſtatute de donis. Tenements is the only word uſed in 
the ſtatute: and this ſir Edward Coke (p) expounds to com- 
prehend all corporeal hereditaments whatſoever ; and alſo all 
incorporeal hereditaments which favour of the realty, that is, 
which iſſue out of corporeal ones, or which concern, or are 
annexed to, or may be exerciſed within the ſame; as, rents, 
eſtovers, commons, and the like. Alſo offices and dignities, 
which concern lands, or have relation to fixed and certain 


| places, may be entailed (q). But mere perſonal chattels, which 


* 


favour not at all of the realty, cannot be entailed. Neither 
can an office, which merely relates to ſuch perſonal chattels, 
nor an annuity, which charges only the perſon, and not the 
lands, of the grantor. But in them, if granted to a man and 
the heirs of his body, the grantee hath ſtill a fee conditio- 
nal at common law, as before the ſtatute ; and by his alienati- 
on may bar the heir or reverſioner (r). An eſtate to a man 
and his heirs for another's life cannot be entailed (s); for this 


Ws ftrialy no eſtate of inheritance (as will appear hereafter) 
and therefore not within the ſtatute de donis. Neither 
an a copyhold eſtate be entailed by virtue of the flatute; for 


hat would tend to encroach upon and reſtrain the will of the 


oed: but, by the ſpecial cuſtom of the manor, a copy hold 


may be limited to the heirs of the body (t) ; for here the cuſ- 


tom aſcertains and interprets the lord's will, 


Nxx vr, as to the ſeveral ſpecies of Eſtates-tail, and how they 
are reſpectively created. Eſtates-tail are either general, or 


ſpecial. Tail-general is where lands and tenements are given 


o one, and the beirs of his body begotten: which is called tail- 
general, becauſe, how often ſoever ſuch donee in tail be mar- 
ied, his iſſue in general by all and every ſuch marriage is, in 
ucceſſive order, capable of inheriting the eſtate-tail, per for- 

am doni (u). Tenant in tail-ſpecial is where the gift is re- 
rained to certain heirs of the donee's body, and does not go 
o all of them in general. And this may happen ſeve- 


(p) 1 Toft, 19, 20, (207 Vern, 225. 
(q) 2 Rep. 33. (t) 3 Rep. 8. 
(r) Co. Litt. 19, 20. . 
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ral ways (W). I ſhall inſtance in only one; as where land; 
and tenements are given to a man 11 the beirs of bir 
body, on Mary bis now wife to be begotten ; here no iſſue can 
inherit, but ſuch ſpecial iſſue as is engendered between then 
two; not ſuch as the huſband may have by arother wife, 
ard therefore it is called ſpecial tail. And here we may cb. 
ſerve, that the words of inheritance (to him and his bein, 
give him an eſtate in fee; but they being heirs to be by bin 
begotten, this makes it a foe tail; and the perſon being al 
limited, on whom ſuch heirs ſhall be begotten (viz. Mary bi 
preſent wife) this makes it a fee- tail ſpecial. 


ne TS RC 


3" 
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EsTATEs, in general and ſpecial tail, are farther divert 
by the diſtir ction of ſexes in ſuch entails; for both of then I 
may either be in tail male or tail female, As if lands be give 4 | 
to a man, and his heirs male of bis body begotten, this is uM 
eſtate in tail male general; but if to a man and the beirif. 


male of his body en his preſent wife begotten, this is an eflat u 
in tail female ſpecial. And, in caſe of an entail male, th T 
heirs female ſhall never inherit, nor any derived from then; or 
nor, e conver ſo, the heirs male, in caſe of a gift in tail te. 
male (x). Thus, if the donee in tail male hath a Gdaughts,W by 
who dies leaving a ſon, ſuch grandſon in this caſe cannot int ex 
Tit the eſtate-tail; for he cannot deduce his deſcent wh anc 
by heirs male (y). And as the heir male muſt convey his ten 
ſcent wholly by males, ſo muſt the heir female wholly by or 
males. And therefore if a man hath two eſtates- tail, the on wo 
in tale mail, the other in tail- female; and he hath iſle ply 
daughter, which daughter hath iſſue a ſon; this grancia Suc 
can ſucceed to neither of the eſtates: for he cannot convey H feal 
deſcent wholly either in the male or female line (2). deg! 
nor 


As the word heirs is neceſſary to create a fee, ſo, in fart 
imitation of the ſtrictneſs of the feodal donation, the word 6:1 
or ſome other words of procreation, are neceſſary to make! 


(„) litt F. 16, 26, 27, 28, 29, (y) Ibid, F. 24. 
(x) Lid. Q. 21, 22. (2) Co, Litt. 25. F 
ec -U 
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fee-tail, and aſcertain to what heirs in particular the fee is li- : 
mited. If therefore either the words of inheritance or words of 
procreation be omitted, albeit the others are inſerted in the 
grant, this will not make an eſtate-tail. As, if the grant be to 
a man and his iſſue of bis body, to a man and his ſeed, to a man 
and his children, or offspring ; all theſe are only eſtates for 
life, there wanting the words of inheritance, his heirs (a). 
So, on the other hand, a gift to a man, and his heirs male, or 
female, is an eſtate in fee-ſimple, and not in fee- tail; for 
there are no words to aſcertain the body out of which they 
ſhall iſſue (b). Indeed, in laſt wills and teſtaments, wherein 
greater indulgence is allowed, an eſtate- tail may be created 
by a deviſe to a man and his ſeed, or to a man and his beirs 
male; or by other irregular modes of expreſſion (c). 
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THERE is ſtill another ſpecies of entailed eſtates, now in- 
deed grown out of uſe, yet ſtill capable of ſubſiſting in law ; 
which are eſtates in libero maritagio, or frankmarriage. 
Theſe are defined (d) to be, where tenements are given by 
one man to another, together with a wife, who is the daugh- 
ter or couſin of the donor, to hold in frankmarriage. Now 
by ſuch gift, though nothing but the word frant marriage is 
Jexpreſſed, the donees ſhall have the tenements to them, 
and the heirs of their two bodies begotten; that is, they are 
tenants in ſpecial tail. For this one word, frant marriage, 
does ex vi termini not only create an inheritance, like the 
word franka!miign, but likewiſe limits that inheritance; ſup- 
plying not only words of deſcent, but of procreation alſo. 
Such donees in frankmarriage are liable to no ſervice but 
fealty ; for a rent reſerved thereon is void, until the fourth 
degree of conſanguinity be paſt between the iſſues of the do- 
nor and donee (c). | 


Tur incidents to a tenancy in tail, under the ſtatute 
Weſtm. 2. are chiefly theſe (f). 1. That a tenant in tail may 


commit waſie on the eſtate-tail, by felling timber, pulling 
(a) Co Lit. 20. (4) Litt. §. 1). 5 
(b) Lite, $ 31. Co, Litt, 27, (e) Ivid. F. 19, 20. 
e) Co. Lit. 9. 23. (f) Co, Lid. 224. * 
| I 2 down 
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down houſes, or the like, without being chal, or called 
to account, for the ſame. 2. 'That the wife of the tenant in 
tail ſhall have her dewer, or thirds, of the eſtate-tail. 3. That 
the huſband of a female tenant in tail may be tenant by the 
curteſy of the eſtate tail. 4. That an eſtate-tail may be bar. 
red, or deſtroyed, by a fine, by a common recovery, or by 
lineal warranty deſcending with aſſets to the heir. All which 
will hereaiter be explained at large. 


Tu us much for the nature of eflates-tait; the eſtabliſh- 
ment of which family law (as it is properly ſtiled by Pigott (g)) 
occaſioned infinite difficulties and diſputes (h). Children grew 
diſobedient when they knew they could not be ſet aſide: far- 
mers were ouſted of their leaſes made by tenants in tail; for, 
if ſuch leaſes had been valid, then under colour of long leaſes 


the iſſue might have been virtually diſinherited: creditors 


were defrauded of their debts; for, if tenant in tail could have 
charged his eſtate with their payment, he might alſo hare 
defeated his iſſue, by mortgaging it for as much as it was 
worth : innumerable latent entails were produced to deprive 
purchaſers of the lands they had fairly bought; of ſuits in 
conſequence of which our antient books are full: and trea- 
ſons were encouraged ; as eſtates-tail were not liable to for- 
teiture, longer than for the tenant's life. So that they were 
jul ſly branded as the ſource of new contentions, and miſchiets 
unknown to the common law; and almoſt univerſally conſi- 
dered as the common erievance of the realm (). But, as the 
nobility were always fond of this ſtatute, becauſe it preſerved 
their family eſtates from torteiture, there was little hope of 
procuring a repeal by the legiſlature ; z and therefore, by the 
connivance of an active and politic prince, a method was de- 
viſed to evade it. 


AB our two hundred years intervened between the making 
of the ſtatute de donis, and the A of common re- 
coveries to this intent, in the twelith year of Edward IV; 
which were then * declared by the judges to be a ſuff- 


(e) Com. Recov. 8. (:)Co. Lit, 19. Moor. 166. 10. Rep. . 


(h) 1, Rep. 131. - 
cent 
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cient bar of an eſtate- tail (&). For though the courts had, 
ſo long before as the reign of Edward III. very frequently 
hinted their opinion that a bar might be effected upon theſe 
principles (1), yet it never was carried into execution; till 
Edward IV. obſerving (m) (in the diſputes between the 
houſes of York and Lancafter) how little effect attainders 
for treaſon had on families, whoſe eſtates were protected by 
the ſanctuary of entails, gave his countenance to this proceed- 
ing, and ſuffered Taltarum's caſe to be brought before the 
court (n): wherein, in conſequence of the principles then laid 
down, it was in effect determined, that a common recove- 
ry ſuffered by tenant in tail ſhould be an effectual deſtruction 
thereof. What common recoveries are, both in their nature 
and conſequences, and why they are allowed to be a bar to 
the eſtate-tail, muſt be reſerved to a ſubſequent enquiry. At 
preſent I ſhall only ſay, that they are fictitious proceedings, 
introduced by a kind of pia fraus, to elude the ſtatute de do- 
nis, which was found ſo intolerably mi chievous, and which yet 
one branch of the legiſlature would not then conſent to repeal : 
and, that theſe recoveries, however clandeſtinely begun, arg 
now become, by long uſe and acquieſcence a moſt common 
aſſurance of lands; and are looked upon as the legal mode of 
conveyance, by which tenant in tail may diſpoſe of his lands 
and tenements: fo that no court will ſuffer them to be 
ſhaken or refleQed on, and even acts of parliament (o) have 
by a ſidewind countenanced aud eſtabliſhed them, 


Tuts expedient haying greatly abridged eftates-tail with 
regard to their duration, others were ſoon invented to ſtrip 
them of other privileges. The next that was attacked was 
their freedom from ſorfeitures for treaſon. For, notwith- 
ſancing the large advances made by recoveries, in the com- 
paſs of about threeſcore years, towards unfettering theſe in- 
heritances, and thereby ſubjecting thetlands to forfeiture, 
the rapacious prince then reigning, finding them irequently 


(k) 1 Rep. 131. 6 Rep. 40. tit. taile, 36. | 
(1) 10 Rep. 37, 38. (0) 11, Hen, VII. c. 20. 7 Hen, VIII. 
(m] Pigott. 8. 


e 4. 34 & 3; Hen. VIII. c. 20. 14 
{n) Year Book. 12 dw. IV. 14. 19. Fliz. C. 2. 4 & s Ann. c. 16. 14 a 
Fitzh. Abr. tit. faux recov. 29 Bro. II. c. a0. | 
Aer, bid. 30. til, recer. in value. 10 
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re-ſettled in a ſimilar manner to ſuit the convenience of fami- 
lies, had addreſs enough to procure a ſtatute (p), whereby 
all eſtates of inheritance (under which general words eitates. 
tail were covertly included) are declared to be forfeited to the 
king upon any conviction of high treaſon. 


Tux next attack which they ſuffered, in order of time, 
was by the ſtatute 32 Een. VIII. c. 28, whereby certain 
leaſes made by tenants in tail, which do not tend to the pre- 
judice of the iſſue, were allowed to be good in law, and to 
bind the iſſue in tail. But they received a more violent blow, 
in the ſame ſeſlion of parliament, by the conſtruction put 
upon the ſtatute of fines (q), by the ſtatute 32 Hen. VIII. 
c. 36. which declares a fine duly levied by tenant in tail to 
be a compleat bar to him and his heirs, and all other perſons, 
claiming under ſuch entail. This was evidently agreeable to 
the intention of Henry VII. whoſe policy it was (before com- 
mon recoveries had obtained their full ſtrength and authoriy) 
to lay the road as open as poſſible to the alienation of landed 
property, in order to weaken the overgrown power of his ro- 
bles. But as they, from the oppoſite reaſons, were not es- 
ſily brought to conſent to ſuch a proviſion, it was therefore 
couched, in his act, under covert and obſcure expreſſion: 
And the judges, though willing to conſtrue that ſtatute a 
favourably as poſſible for the defeating of entailed eſtates, yet 
heſitated at giving fines ſo extenſive a power by mere impl|- 
cation, when ihe ſtatute de donis had expreſsly declared, that 
they ſhould nt be a bar to eſtates-tail. But the ſtatute & 
Henry VIII, when the doctrine of alienation was better re- 
ceived, ard the will of the prince more implicitly obeyed 
than before, avowed and eſtabliſhed that intention. Yet, i 
order to preſerve the property of the-crown from any danger 
of inſringement, all eſtates- tail created by the crown, and: 
which the crown has the reverſion, are cxcepted out of thi 
Nature, And the fame was done with regard to common te- 
coverics, by the ſtatute 34 & 35 Hen. VIII. c. 20. wh: ich 
enacts, that no feigned recovery had againſt tenants in tai, 


(p) 26 Hen. VIII. c. 13, (q) 4 Hes, VII, c. 24. 


where 
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where the eſtate was created by the crown (r), and the re- 
mainder or reverſion continued ſtill in the crown, ſhall be of 
any force or effect. Which 1s allowing, indiredtly and col- 
laterally, their full force and effect with reſpect to ordinary 
eſtates-tail, where the royal prerogative is not concerned. 


LasTLY, by a ſtatute of the ſucceeding year (5), all eſtates- 
tail are rendered liable to be charged for payment of debts due 
to the king by record or ſpecial contract; as, ſince, by the 
bankrupt laws (t), they are alſo ſubjected to be ſold for the 
debts contracted by a bankrupt. And, by the conſtruction 
put on the ſtatute 43 Eliz. c. 4. an appointment (u) by tenant 
in tail of the lands entailed, io a charitable uſe, is good with- 


out fine or recovery. | 


EsTATES-TAIL, being thus by degrees unfettered, are now 
reduced again to almoſt the fame ſtate, even before iſſue born, 
as conditional fees were in at cõmmon law, after the conditi- 
on was performed, by the birth of iſſue. For, firſt, the te- 
nant in tail is now enabled to aliene his lands and tenements 
by fine, by recovery, or by certain other means ; and thereby 
to defeat the intereſt as well of his own iſſue, though unborn, 


as alſo of the reverſioner, except in the caſe of the crown 


iccondly, he is now liable to forfeit them for high treaſon; 
and, laſtly, he may charge them with reaſonable leaſes, and 
alſo with ſuch of his debts as are due to the crown on ſpecial- 
ties, or have been contracted with his fellow-ſubjeQs in a 
courſe of extenſive commerce. | 


(r) Co. Litt. 372. It) Stat. 21 Jac. I. c. 19. 
33 Hen. VIII. e. 39. J 75. (u) 2 Vern. 453. Chan. Prec. 16. 
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CHAPTER THE EIGHTH, . 


| INHERITANCE. 


E are next to diſcourſe of ſuch eſtates of freehold, 

as are not of inheritance, but for life only. And, 
of theſe eſtates for liſe, ſome are conventional, or expreſsly 
created by the act of the parties; others merely legal, or 
created by conſtruction and operation of law (a), We wil 
conſider them both in their order. 


I. Es r Ar zs for life, mus created by deed or grant, 
(which alone are properly conventional) are where a leaſe i 
made of lands or tenements to a man, to hold for the term of 
his own life, or for that of any other perſon, or for more 
lives than one : in any of which caſes he is ſtyled tenant for 
life ; only, when he holds the eſtate by the life of another, he 
is uſually called tenant pur auter vie (b). Theſe eſtates for 
life are, like inheritances, of a feodal nature; and were, for 
ſome time, the higheſt eſtate that any man could have in: 
feud, which (as we have before ſeen, (c) was not in its original 
hereditary. They are given or conferred by the ſame feodal 
rites and ſolemnities, the ſame inveſtiture or livery of ſeiſim, 
as fees themſelves are; and they are held by fealty, if demand 

ed, and ſuch neee, rents and ſervices as the lord or lel- 


ſor, and his tenant or leſſee, have agreed on. 


(4) Wright 190. (b) Lie. 9. 56. (e) pag. 55 
Exrars 
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Es rA xs for life may be created, not only by the expreſs 
words before-mentioned, but alſo by a general grant, without 
defining or limiting any ſpecific eſtate. As, if one grants to 
A. B. the manor of Dale, this makes him tenant for life (d). 

For though, as there are no words of inheritance, or beirs, 
mentioned in the grant, it cannot be conſtrued to be a fee, it 
ſhall however be conſtrued to be as large an eſtate as the 
words of the donation will bear, and therefore an eſtate for 
life. Alſo ſuch a grant at large, or a grant for term of life 
generally, ſhall be conſtrued to be an eſtate for the life of 
the grantee (e) ; in caſe the grantor hath authority to make 
ſuch a grant: for an eſtate for a man's own life is more be- 
neficial and of a higher nature than for any other life; and 
the rule of law is, that all grants are to be taken moſt Qrongly 
againſt the grantor () unleſs 1 in the caſe of the king. 


Suck eſtates for life will, generally ſpeaking, endure as 
long as the life for which they are granted: but there are 
ſome eſtates for life, which may determine upon future 
contingencies, before the life, for which they are created, 
expires. As, if an eſtate be granted to a woman during her 
widowhood, or to a man until he be promoted to a benefice; 
in theſe, and ſimilar caſes, whenever the contingency bap- 
pens, when the widow marries, or when the grantee obtains a a 
benefice, the reſpective eſtates are abſolutely determined and 
gone (g). Yet, while they ſubſiſt, they are reckoned eſtates 
for life; becauſe, the time for which they will endure being 
uncertain, they may by poſſibility laſt for life, if the contin- 
gencies upon which they are to determine do not ſooner hap- 
pen. And, moreover, in caſe an eſtate be granted to a man 
for his life, generally, i it may alſo determine by his civi/ death ; 
as if he entered into a monaſtery, whereby he is dead in 
law (h) : for which reaſon in dne the grant is uſually 
made « for the term of a man's natural liſe;ꝰ which can only 
determine by his natural death (i). 


e] Lid. h) 2 Rep. 48. 


(6) Co. Litt. 42, e) Co. Litt. 42. 3 Rep. 20. 
f) Bid. 36, i) Sce Vol, I. pag, 132. 
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Tux incidents to an eſtate for life, are principally the fol- 
lowing; which are applicable not only to that ſpecies of te- 
nants for life, which are expreſsly created by deed ; but alfa 
to thoſe, which are created by act and operation of law, 


1. Evtxy tenant for life, unleſs reſtrained by covenant or 
agreement, may of common right take upon the land demiſed 
to him reaſonable eftovers (k) or botes (I). For he hath a 
right to the full enjoyment and uſe of the lands and all its 
profi to, during his eſtate therein. But he is not permitted to 
cut down timber or do other waſte upon the premiſſes (m): 
for the deſtruction of ſuch things, as are not the temporary 


complete enjoyment of his eſtate ; but tends to the perma- 
ment and laſting loſs of the perſon entitled to the inheritance, 


2. TEXANT for life, or his repreſentatives, ſhall not be 
prejudiced by any ſudden determination of his eſtate, becauſe 
ſuch determination is contingent and uncertain (n). There- 
fore if a tenant for his own life ſows the lands, and dies be- 
fore harveſt, his executors ſhall have the emblements, or pro- 
fits of the crop: for the eſtate was determined by the a# of 
God; and it is a maxim in the law, that aus Dei nemini facit 
injuriam. The repreſentatives therefore of the tenant for 
liſe ſhall have the emblements, to compenſate for the labour 
and expenſe of tilling, manuring, and ſowing, the lands; and 
alſo for the encouragement of huſbandry, which being a 
public bene fit, tending to the increaſe and plenty of proviſi- 
ons, ovght to have the utmoſt ſecurity and privilege that the 
Jaw can give it, Wherefore, by the feodal law, if a tenant 
for life died between the beginning of September and the end 
of February, the lord, who was entitled to the reverſion, was 
alſo entitled to the profits of the whole year ; but if he died 
betwcen the beginning of March and the end of Auguſt, the 


(0) Sec pag. 33. (m) Bid. x3, 
(i) Co. Litt. 41, (n) Pod. 55, 
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heirs of the tenant received the whole (o). From hence our 
law of emblements ſeems to have been derived, but with very 
conſiderable improvements. So it is alſo, if a man be te- 
nant for the life of another, and ceſtuy que vie, or he on 
whoſe life the land is held, dies after the corn ſown, the te- 
nant pur auter vie ſhall have the emblements. The ſame is 
alſo the rule, if a life-eſtate be determined by the act of Jaw. 
Therefore, if a leaſe be made to huſband and wife during 
coverture, (which gives them a determinable eſtate for life) 
and the huſband ſows the land, and afterwards they are di- 
vorced a vinculo matrimonii, the huſband ſhall have the em- 
blements in this caſe ; for the ſentence of divorce is the act 
of law (p). But if an eſtate for life be determined by the te- 
nant's o4un af, (as, by forfeiture for waſte committed; or, if 
a tenant during widowhood thinks proper to marry) in theſe, 
and ſimilar caſes, the tenants, having thus determined the 
eſtate by their own acts, ſhall not be entitled to take the 
emblements (q). The doQrine of emblements extends not 
only to corn ſown, but to roots planted, or other annua! ar- 
tificial profit: but it is otherwiſe of fruit-trees, graſs, and 
| ; 12 

the like; which are planted annually at the expenſe and la- 
bour of the tenant, but are either the permanent, or natural 
profit of the earth (r). For even when a man plants a tree, 
he cannot be preſumed to plant it in contemplation of any 
preſent profit; but merely with a proſpect of its being uſeful 
to future ſucceſſions of tenants. The advantages alſo of- em- 
blements are particularly extended to the parochial clergy by 
the ſtatute 28 Henry VIII. c. 11. For all perſons who are 
preſented to any eccleſiaſtical benefice, or to any civil office, 
are conſidered as tenants for their own lives, unleſs the con- 
trary be expreſſed in the form of donation. 


3. A THIRD incident to eſtates for life relates to the under- 
tenants or leſſees. For they have the ſame, nay greater in- 
dulgences, than their leſſors, the original tenants for life, The 
ſame; for the law of eſtovers and emblements, with re- 


(o) Fud. J. 2. f. 8. (a) Co, Litt, 38. | 
(p) 5 Rep. 116, | (r) Co, Litt, 557 56. 1 Roll, Abr. 726. 


gard 
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card to the tenant for life, is alſo law with regard to his un- 
der-tenant, who repreſents him and ſtands in his place (s): 
and greater; for in thoſe caſes. where tenant for life ſhall not 
have the emblements, becauſe the eſtate determines by his 
own act, the exception ſhall not reach his leſſee who is a third 
perſon. As in the caſe of a woman who holds durante vidui- 
tate; her taking huſband is her own act, and therefore de- 
prives her of the emblements : but if ſhe leaſes her eſtate to an 
under-tenant, who ſows the land, and ſhe then marries, this 
her act ſhall not deprive the tenant of his emblements, who 
is a ſtranger and could not prevent her (t). The leſſees of 
tenants for life had alſo at the common law another moſt un- 
reaſonable advantage; for, at the deach of their leſſors the te- 
nants for life, theſe under- tenants might if they pleaſed quit 
the premiſes, and pay no rent to any body for the occupation of 
the land ſince the laſt quarter day, or other day aſſigned for 
payment of rent (u). To remedy which it is now enacted (v), 
that the executors or adminiſtrators of tenant for life,. on 
whoſe death any leaſe determined, ſhall recover of the leſſee 
2 ratable proportion of rent, from the laſt day of payment to 
the death of ſuch leſſor. 


II. Trex next eſtate for life is of the legal kind, as contra- 
diſtinguiſned from conventional; viz, that of tenant in tail 
«jter poſſi bility of iſſue extin#1. This happens, where one is 
tenant in ſpecial tail, and a perſon, from whoſe body the iſ- 
ſue was to ſpring, dies without iſſue 3, or, having left iſſue, 
that iſſue becomes extinct; in either of theſe caſes the ſur- 
viving tenant in ſpecial tail becomes tenant in tail after poſſibi- 
lity of iſſue extin. As, where one has an eſtate to him 
and his heirs on the body of his preſent wife to be begotten, 
and the wife dies without iſſue (w) : in this caſe the man has 
an eſtate-tail, which cannot poſſibly deſcend to any one ; and 
therefore the law makes uſe of this long periphraſis, as abſo- 
lutely neceſſary to give an adequate idea of his eſtate. For if 


(5) Co. Litt. 86. (v) Stat. 11 Geo. II. c. 19. F. 15- 
(t) Cro. Eliz. 46t, 1 Roll, Abr. 727. (w) Litt, f. 32. 
lu) 10 Rep. 127. | 
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it had called him. barely tenant in fee-tail ſpecial, that would 
not have diſtinguiſhed him from others ; and beſides he has no 
longer an eſtate of inheritance, or fee (x), for he can have no 
heirs, capable of taking per formam doni. Had it called 
him tenant in tail without iſſue, this had only related to the 
preſent fact, and would not have excluded the poſſibility of fu- 
ture iſſue. Had he been ſtyled tenant in tail without poſſibility of 
i ue, this would exclude time paſt as well as preſent, and he 
might under this deſcription never have had any poſſibility of 
iſſue. No definition therefore could fo exactly mark him out, 
as this of tenant in fai after poſſibility of iſſue extindt, which 
(with a preciſion peculiar to our own law) not only takes in 
the poſſibility of iſſue in tail which he once had, but alſo ſtates 
that this poſſibility is now extinguiſhed and gone. 


Ta1s eſtate muſt be created by the act of Cod, that is, by 
the death of that perſon out of whoſe body the iſſue was to 
ſpring ; for no limitation, conveyance, or other human act 
can make it. For, if land be given toa man and his wife, 
and the heirs of their two bodies begotten, and they are di- 
vorced a vinculo matrimonit, they ſhall neither of them have 
this eſtate, but be barely tenants for life, notwithſtanding the 
inheritance once veſted in them (y). A poſſibility of iſſue is 
always ſuppoſed to exiſt, in law, unleſs extinguiſhed by the 
death of the parties; even though the donees be each of them 
an hundred years old (27. 


TH1s eſtate is of an amphibious nature, partaking partly 
of an eſtate-tail, and partly of an eſtate for life, Ihe tenant 
is, in truth, only tenant for life, but with many of the privi- 
leges of a tenant in tail; as, not to be puniſhable for waſte, 
Sc. (a) or, he is tenant in tail, with many of the reſtrictions 
of a tenant for life; as, to forfeit his eſtate if he alienes it in 
fee-ſimple (b): whereas ſuch alienation by tenant in tail, 
though voidable by the iſſue, is no forfeiture of the eſtate to 
the reverſioner ; who is not concerned in intereſt, till all poſ- 
ſibility of iſſue be extinct. But, in general, the law looks 


(x) 1 Rall. Rep. 184. 11 Rep. 80. (20 ©». Litt. 25, 
(y) Co, Litt, 28. (b) lbid, 26. 
(2) Lit. $. 34, Co. Litt. 28. 
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upon this eſtate as equivalent to an eſtate for life only ; and, 

as ſuch, will permit this tenant to exchange his eſtate with a 

tenant for life ; which exchange can only be made, as we 
ſhall ſce hereafter, of eſtates that are equal in their nature, 


III. TrNANT by the curteſy of England, is where a man 
marries a woman ſeiſed of lands and tenements in fee- ſimple or 
fee-tail; that is, of an eſtate of inheritance ; and has by her 
iſſue, born alive, which was capable of inheriting her eſtate. 
In this caſe, he ſhall, on the death of his wife, hold the 


lands for his life, as tenant by the curteſy of England (c). 


TH1s eſtate, according to Littleton, has its denomina- 
tion, becauſe it is uſed within the realm of England only; and 
it is ſaid in the mirrour (d) to have been introduced by king 
Henry the firſt: but it appears alſo to have been the eſtabliſh- 
ed law of Scotland, wherein it was called curialitas (e): ſo 
that probably our word curteſy was underſtood to ſignify ra- 
ther an attendance upon the lord's court or curtis, (that is, be- 
ing his vaſal or tenant) than to denote any peculiar favour be- 
longing to this iſland. And therefore it is laid down (f) that, 
by having iſſue, the huſband ſhall be entitled to do homage to 
the lord, for the wife's lands, alone : whereas, before iſſue 
had, they muſt both have done it together. It is likewiſe 
uſed in Ireland, by virtue of an ordmance of king Henry III (g). 
It allo appears ( to have obtained in Normandy ; and was 
likewiſe uſed among the antient Almains or Germans (). 
And yet it is not generally apprehended to have been a conſe- 
quence of feodal tenure (k), though I think ſome ſubſtantial 
feodal reaſons may be given for its introduction. For, if a 
woman ſeiſed of lands hath iſſue by her huſband, and dies, the 
huſband is the natural guardian of the child, and as ſuch is in 
reaſon entitled to the profits of the lands in order to maintain 

it: and therefore the heir apparent of a tenant by the curteſy 


(e) Litt I. 35. 52. (g) Pat. 11 H. III, . 30. in 2 Bic. 
d) c. 1.8 3. Abr. 659g. 

(e) Crag. 1 2 t. 19. F. 4. (h) Grand Couflum. c. 119. 

(f) Lut. §. go. = Litt, 30, 67. (i) Liadenbrog. LL, Alman, t. 9%. 


(k) Wright, 294. 
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could not be in ward to the lord of the fee, during the life of 
ſach tenant (1). As ſoon therefore as any child was born, the 
father began to have a permanent intereſt in the lands, he be- 
came one of the pares curtis, and was called tenant by the 
curteſy initiate ; and this eſtate being once veſted in him by 


the birth of the child, was not liable to be determined by the 


ſubſequent death or coming of age of the infant. 


Turn x are four requiſites neceſſary to make a tenancy by the 
curteſy ; marriage, ſeiſin of the wife, iſſue, and death of the 
wife (m). 1. The marriage muſt be canonical, and legal. 2. The 
ſeiſin of the wife muſt be anaQual ſeiſin or poſſeſſion of the lands; 
not a bare right to poſſeſs, which is a ſeiſin in law, but an 
actual poſſeſſion, which is a ſciſin in deed. And therefore 
a man ſhall not be tenant by curteſy of a remainder or rever- 
ſion. But of ſome incorporeal hereditaments a man may be 
tenant by the curteſy, though there have been no actual ſei- 
ſin of the wife: as in caſe of an advowſon, where the church 
has not become void in the lifetime of the wife ; which a man 
may hold by the curteſy, becauſe it is impoſſible to have had 
actual ſeiſin of it, and impotentia excuſat legem (n). If the wife 
be an idiot, the huſhand ſhail not be tenant by the curteſy 
of her lands; for the king by prerogative is entitled to them, 
the inſtant ſhe herſelf has any title: and ſince ſhe could never 
be rightfully ſeiſed of theſe lands, and the huſband's title de- 
pends entirely upon: her ſeiſin, the huſhand can have no title 
as tenant by the curteſy (o). 3. The iſſue muſt be born 
alive. Some have had a notion that it muſt be heard to cry; 


but that is a miſtake. Crying indeed is the Hrongeſt evidence 


of its heing born alive ; but it is not the only evidence (q). 
The ſſue alſo muſt be born during the life of the mother; 
for, if the mother dies in labour, and the Cæſatean operation 


is performed, the huſband in this caſe ſhall not be tenant by 


n 5 1 143. ( Co. Litt. 30. Plowd, 163, 
mn) Co Litt, 39, Dyer, 28. 8 Rep. 34. 
(a) 4 45 3 | (p) Dyer, 25.8 Rep 34 


the 


j 
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the curteſy : becauſe, at the inſtant of the mother's s death, 
he was clearly not entitled, as having had no iſſue born, but 
the land deſcended to the child, while he was yet in his mo- 
ther's womb ; and the eſtate, being once ſo veſted, ſhall 
not afterwards be taken from him (q). In gavelkind lands, 2 
huſband may be tenant by the curteſy without having any iſ- 
fue (r). But in general there muſt be iſſue born; and ſuch 
iſſue muſt alſo be capable of inheriting the mother's eſtate (4), 
Therefore if a woman be tenant in tail male, and bath only 
a daughter born, the huſband is not thereby entitled to be te- 
nant by the curteſy; becauſe ſuch iſſue female can never in- 
herit the eſtate in tail male (t). And this ſeems to be the true 
reaſon, why the huſband cannot be tenant by the curteſy of 
any lands of which the wife was not actually ſeiſed: becauſe, 
in order to entitle himſelf to ſuch eſtate, he muſt have begot- 
ten iſſue that may be heir to the wife; but no one, by the 
ſtanding rule of law, can be heir to the anceſtor of any land, 
whereof the anceftor was not actually ſeized ; and therefore, 
as the huſband hath never begotten any iſſue that can be heir 


to thoſe lands, he ſhal! not be tenant of them by the cur- 


teſy (u). And hence we may obſerve, with how much nicety 
and conſideration the old rules of law were framed ; and how 
cloſely they are connected and interwoven together, ſupport- 
ing, illuſtrating, and demonſtrating one another. The time 
when the iſſue was born is immateria!, provided it were du- 
ring the coverture: for, whether it was born before or after 
the wife's ſeiſin of the lands, whether it be living or dead at 
the time of the ſeiſin, or at the time of the wife's deceaſe, the 
huſband ſhall be tenant by the curteſy (w). The huſband 
by the birth of the child becomes (as was before obſerved) 
tenant by the curteſy initiate (x), and may do many aQs to 
charge the lands ; but his eſtate is not conſummate till the 
death of the wife; which is the fourth and laſt requiſite to 
make a complete tenant by the curteſy (y). 


(q) Co. Litt. 29. | (u) Bid. 40. 
(r) Bid. 30. (w) 16:4. 29. 
( Litt. Q. $6. _ (x) Ibid. zo. 


(t) Co. Litt. 29. (v) Lid. 
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IV. TENANT in dower is where the huſband of a woman 
is ſeiſed of an eſtate of inheritance, and dies; in this caſe, the 
wife ſhall have the third part of all the lands and tenements 
whereof he was ſeiſed during the coverture, to hold to herſelf 
for the term of her natural life (z). 


Dow xx is called in Latin by the foreign juriſts doarium, 
but by Bracton and our Engliſh writers dos : which among 
the Romans ſignified the marriage portion, which the wife 
brought to her huſband; but with us is applied to ſignify this 
kind of eſtate, to which the civil law, in its original ſtate, had 
nothing that bore a reſemblance : nor indeed 1s there any 
thing in general more different, than the regulation of landed 
property according to the Engliſh, and Roman laws. Dower 
out of lands ſeems alſo to have been unknown in the early part 
of our Saxon conſtitution ; for, in the laws of king Edmond (a), 
the wife is directed to be ſupported wholly out of the perſonal 
eſtate. Afterwards, as may be ſeen in gavelkind tenure, the 
widow became entitled to a conditional eſtate in one half of the 
lands, with a proviſo that ſhe remained chaſte and unmarried 
(b) ; as is uſual alſo in copyhold dowers, or free bench. Yet 


mans, as a branch of their local tenures; though we cannot 


of all introduced into that ſyſtem (wherein it was called #riens, 
tertia (d), and d:talitium) by the emperor Frederick the ſe- 


% cond (e); who was cotemporary with our king Henry III. It 
F is poſſible therefore that it might be with us the relic of a 
9 Daniſh cuſtom : ſince, according to the hiſtorians of that 
10 country, dower was introduced into Denmark by Swein, the 


father of our Canute the great, out of gratitude to the Da- 
niſh ladies, who ſold all their jewels to ranſom him when taken 


(z) Lite. 8.36. | (c) Wright. 192. 
(2) Wilk. 75, (d) Crag, J. 2, f. 22. F. ge 
(b) Semner. Gavelk, gt, Co, Litt. (e) 40. 

33. Bio. Dewer. 70. 5 

Vor. II. K priſoner 
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ſome (c) have aſcribed the introduction of dower to the Nor- 


expect any feodal reaſon for its invention, ſince it was not a 
part of the pure, primitive, ſimple law of feuds, but was firſt 
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priſoner by the Vandals (f). However this be, the reaſon, 
which our law gives for adopting it, is very plain and a ſenſi. 
ble one ; for the ſuſtenance of the wife, and the nurture and 


education of the younger children (g). 


Ix treating of this eſtate, let us, firſt, conſider, who may 
be endowed ; ſecondly, of what ſhe may be endowed; 
thirdly, the manner hw ſhe ſhall be endowed ; and, fourthly, 
how dower may be barred or prevented, 


1. Wro may be endowed. She muſt be the actual wife of 
the party at the time of his deceaſe. If ſhe be divorced a vin- 
culo matrimonii, ſhe ſhall not be endowed ; for bi nullun 
matrimonium, ibi nulla dos (h). But a divorce a menſa et thiry 
only doth not deſtroy the dower (i); no, not even for adul. 
tery itſelf, by the common law (k). Yet now by the ſtatute 

Weſtm. 2. (i) if a woman elopes from her huſband, and lives 
with an adulterer, ſhe ſhall loſe her dower, unleſs her huſ. 
band be voluntarily reconciled to her. It was formerly held, 
that the wife of an idiot might be endowed, though the huſ- 
band of an idiot could not be tenant by the curteſy (m) : but 
as it ſeems to be at preſent agreed, upon principles of ſound 
ſenſe and reaſon, that an idiot cannot marry, being incapa- 
ble of conſenting to any contract, this doQrine cannot now 
take place. By the antient law the wife of a perſon attainted 
of treaſon or felony could not be endowed ; to the intent, 
ſays Staunforde (nh, that, if the love of a man's own life can- 
not reſtrain him from ſuch atrocious acts, the love of his wiſe 
and children may: though Britton (o) gives it another turn; 
viz. that it is preſumed the wife was privy to her huſband's 
crime. However, the ſtatute 1 Fdw, VI. c. 12. abated the 
rigor of the common law in this particular, and allowed the 


(f) Mod. Un. Hiſt. xxxii. 91. of her detalilii et trientis ex bonis ut. 


g) Brady. /. 2. c. 39. Co. Litt. 30. Gihibur vii. (Stiernh. J. 3. c. 2). 
(b) Brad. 4. 2. c. 39. §. 4. (1) 13 Edw. I. c. 34. 
(i) Co. Lit. 32. (m) Co. Litt. 31. 
(k) Yet, among the antient Goths, (n) P. C. b. 3. c. 3. 
au adulterele was puniſhed by the lols (0) c. 110. 
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wife her dower. But a ſubſequent ſtatute (p) revived this 
ſecurity againſt the widows of traitors, who are now barred of 
their dower, but not the widows of felons. An alien alſo can- 
not be endowed, unleſs ſhe be queen conſort ; for no alien is 
capable of holding lands (q). The wife muſt be above nine 
years old at her huſband's death, otherwiſe ſhe ſhall not be 
endowed (r): though in Bracton's time the age was indefi- 
nite, and dower was then only due, „/i uxor pofſit dotem 
« promereri, et virum ſuſlinere (s).” 

2. Wr are next to enquire, of what a wife may be endow- 
ed. And ſhe is now by law entitled to be endowed of all lands 
and tenements, of which her huſband was ſeiſed in fee-ſimple 
or fee-tail at any time during the coverture ; and of which 
any iſſue, which ſhe might have had, might by poſſibility 
have been heir (t). Therefore, if a man, ſeiſed in fee- ſim- 
ple, hath a ſon by his firſt wife, and after marries a ſecond 
wife, ſhe ſhall be endowed of his lands ; for her iſſue might 
by poſſibility have been heir, on the death of the ſon by the 
former wife. But, if there be a donee in ſpecial tail, who 
holds lands to him and the heirs of his body begotten on Jane 
his wife ; though Jane may be endowed of theſe lands, yct if 
Jane dies, and he marries a ſecond wiſe, that ſecond wife 
ſhall never be endowed of the lands entailed ; for no iſſue, 
that ſhe could have, could by any poſſibility inherit them (u). 
A ſeiſin in law of the huſband will be as effectual a ſeiſin in 
deed, in order to render the wife dowable; for it is not in the 
wife's power to bring the huſband's title to an actual ſeiſin, 
as it is in the huſband's power to do with regard to the wife's 
lands: which is one reaſon why he ſhall not be tenant by the 
curteſy, but of ſuch lands whereof the wife, or he himſelf in 
her right, was actually ſeiſed in deed (w). The ſeiſin of the 
huſband, for a tranſitory inſtant only, when the ſame ad which 


(p);s & 6 Edw. VI. c. 11, (t) Litt. C. 36. 63. 
(q) Co. Litt. 31, a (u) Id. & 53. 

(r) Litt. F. 36. * Co. Litt. 31. 
6% J 2. 4. 9. F. 3. 
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gives him the eſtate conveys it alſo out of him again, (as 
where by a fine land is granted to a man, and he immediately 
renders it back by the ſame fine) ſuch a ſeiſin will not entitle 
the wife to dower (x) : for the land was merely in tranſitu, 
and never reſted in the huſband. But, if the land abides in 
him for a ſingle moment, it ſeems that the wife ſhall be en- 
dowed thereof (y). And, in ſhort, a widow may be endowed 
of all her huſband's lands, tenements, and hereditaments, 
corporeal or incorporeal, under the reſtrictions before- men- 
tioned ; unleſs there be ſome ſpecial reaſon to the contrary. 
Thus, a woman ſhall not be endowed of a caftle, built for de- 
fence of the realm (2): nor of a common without ſtint ; for, 
as the heir wouid then have one portion of this common, and 
the widow another, and both without ſtint, the common would 
be doubly ſtocked (a). Copyhold eſtates alſo are not liable to 
dower, being only eſtates at the lord's will; unleſs by the 
ſpecial cuſtom of the manor, in which caſe it is uſually called 
the widow's free-bench (b). But, where dower is allowable, 
it matters not, though the huſband aliene the lands during the 
coverture; for he alienes them liable to dower (c). 


3. NexT, as to the manner in which a woman is to be en- 
dowed. There are now ſubſiſting four ſpecies of dower ; the 
fifth, mentioned by Littleton (d), de Ja blus belle, having 
been aboliſhed together with the military tenures, of which 
it was a conſequence. 1. Dower by the common law ; ot 
that which is before deſcribed. 2. Dower by particular c- 
tom (c); as that the wife ſhall have half the huſband's lands, 


* 


or in ſore places the whole, and in ſome only a quarter. ;. 
Dower ad oftiumccclefrae (f) which is where tenant in fee- 


(x) Cro. Jac. 613. 2 Rep. 67. Co. had a verdict fer her dower. (Cr. 
Litt. 31. Eliz. 503) | 

(y) This doftrine was extended very (2) Co. Litt. 31. 3 Lev. 401. 
far by a jury in Wales, where the fa- (a) Co. Litt. 32. 1 Jon. 315. 
ther and ſon were both hanged in one (b) 4 Rep. 22. 
cart, but the fn was ſupple to have (c] Co. Litt. 32. 
ſurvived the father, by appearing to (d) F. 48. 49. 
ſtruggle longeſt; whereby he became (e) Lit. & 37. 
ſeiſed of an ettate by ſurvivorſhip, in (F) J. d. 8 39. 
eonſequeuce of which ſeran lis widow 


ſimple 


Ch. 8. of THINGS. 133 


ſimple of full age, openly at the church door, where all mar- 
riages were formerly celebrated, after affiance made and (Sir 
Edward Coke in his tranſlation adds) troth plighted between 
them, doth endow his wife with the whole, or ſuch quantity 
as he ſhall pleaſe, of his lands; at the ſame time ſpecifying 
and aſcertaining the ſame : on which the wile, after her huſ- 
band's death, may enter without farther ceremony. 4. Dower 
ex aſſenſu patris (g); which is only a ſpecies of dower ad 
oftium eeclefrae, made when the huſband's father is alive, and 
the ſon by his conſent, expreſsly given, endows his wife with 
parcel of his father's lands. In either of theſe caſes, they muſt 
(to prevent frauds) be made (h) in facie eccleſiae et ad oftium 
eccleſiae; non enim valent fatta in lecio mortali nec in camera, 
aut alibi ubi clandeſtina fuere conjugia. | 


Tr is curious to obſerve the ſeveral revolutions which the 
doctrine of dower has undergone, ſince its introduction into 
England. It ſeems firſt to have been of the nature of the 
dower in gavelkind, before-mentioned ; v/z. a moiety of the 
huſband's lands, but forfeitable by incontinency or a ſecond 
marriage. By the famous charter of Henry I, this condition, 
of widowhood and chaſtity was only required in caſe the 
huſband left any iſſue (): and afterwards we hear no more of 
it. Under Henry the ſecond, according to Glanvil (x), the 
dower ad oftium eccleſiae was the moſt uſual ſpecies of dow- 
er; and. here, as well as in Normandy (I), it was birding 
upon the wife, if by her conſented to at the time of marriage. 
Neither, in thoſe days of feodal rigor, was the huſhand al- 
lowed to endow her ad eflijum ęccleſiue with more than the 
third part of the lands whereof he was then ſeiſed, though he 
might endow her with leſs ; leſt by ſuch liberal endowments 
the lord might be defrauded of his wardſhips and other feodal 
profits (m). But if no ſpecific dotation was made at the 


(e) Litt. § 40. ä corpus ſuum legitime ſerwaver it (Cart, 
(*) Bratton. J. 2. c. 39. F. 4. Hen. I. A. D. 1191, Introd to great 
(„%) mer tuo site ut ejus remarſe- charter, edit, Oxon. pag. iv.) 

vit, e, fe liberis fuerit, deem ſurm (k) J 6 . Ca. 

Pabebit i==fi p10 uxer cunt brberis re— (1) Gr. Cou/tumn, c 101. 

menſer it, velem quidem tal ebit, dum (m) Bract. I 2 c. 39 F. 6. 


K. 3 Church 


2 
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church porch, then ſhe was endowed by the common law of 
the third part (which was called her dos rationabilis ) of ſuch 
lands and tenements, as the huſband was ſeiſed of at the time 
of the eſpouſals, and no other; unleſs he ſpecially engaged 


before the prieſt to endow her of his future acquiſitions n): 
and, if the huſband had no lands, an endowment in goods, 
chattels, or money, at the time of eſpouſals, was a bar of any 


dower (o) in lands which he afterwards acquired (p). 


In king 


John's magna carta, and the firſt charter of Henry III (9), no 
mention is made of any. alteration of the common law, in re- 
ſpect of the lands ſubject to dower : but in thoſe of 1217, and 
1224, it is particularly provided, that a widow ſhall be enti- 
tled for her dower io the third part of a/] ſuch lands as the huſ- 


band had held in his life time (r): 


yet, in caſe of a ſpecific 


endowment of leſs ad o/tium ecclefiae, the widow had till no 
power to waive it after her huſband's death. And this conti- 
nued to be law, during the reigns of Henry III. and Edward 


I (5). In Hepry IV's time it 


was denied to be law, that: 


woman can be endowed cf her huſband's goods and chat- 


n) De queſlu far (Glanv. ibid.) te 
terris acquiſitis et aiquirends, (Bratt. 
11d. 

(o] Glan. c. 2. 

(p) When ſpecial endowments were 
made a1 oſt.um eccl-frae, the hnſhand, 
after «Hance made, and troth plighted, 
uſed to declare with what ſpeciſic lands 
he meant to endow his wile, (quo1 d- 
tat eam de tali maner is cum pertin ent i it, 
Sc. Bratt. ibid.) and therefore in the 
old York ritual (Seid. Ux Hr. J. 2. 
c. 27.) there is, at this part of the ma- 
trimonial ſervice, the following rubric; 
« /acerdos interroget ditem mulitris; 
«et, fi terra ei in ditem detur, tunc di- 

© eatur plalmus 1 ſie, &c.” When the 
wik was endowed generally (ab! quis 
axerem ſuam dotaverit in gencrali, de 
omnibus terris et tenementis; Bratt. 
ibid.) the huſband ſeems to have ſaid, 
* with all my lands and tenements 1 
* thee endow ;” and then they all be- 
came liable to her dower. When ke 


tels (t): and, under Edward IV. Littleton lays it down er- 


c« it, 


endowed her wit h perſonalty only, te 
uſed to lay, „with all my world; 
* goods (or, as the Saliſhury ritual ht: 
with ail my wwrldly chatt)! 
* thee endow ;”* vhich entitled the wi 
to her thirds, or pars ratienabilis, 0 
his perſonal eſtate, which is provides 
for by magna carta, rap. 26, and will de 
farther treated of in the concludin; 
chapter of this book : though the r 
taining this laſt exprefiion in our . 
dern liturgy, if any meaning at all, ca 
now refer only to the right of mainic- 
nance, which ſhe acquires during covers 
ture, out of her huſband's perſona!:y. 

& AD. 1216. c. 7. edit, Ox: 

(r) Afrgnetur autem 5 pro dit. 1 

tertia pars teiut terrae mariti ſul quit 
ſua furt in vita ſua, nift de minsri ar 
tata furrit ad eſtium eccleſiae. c. 
(Lid. 

(+) Brack. wh! ſupr. Britton, c. 191, 
102. Flet. J. 6. c. 23. F. v1, 12. 

(t) F. 7 Lien, . 13, 14. 
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preſsly, that a woman may be endowed ad oftium ccclefiae 
with more than a third part (u); and ſhall have her election, 
after her huſband's death, to accept ſuch dower, or refuſe it 
and betake herſelf to her dower at common law (w), Which 
ſtate of uncertainty was probably the reaſon, that theſe ſpe- 
cific dowers, ad oftium eccicſiae and ex aſſenſu patris, have 
ſince fallen into total diſuſe, 


L F 
A * * be 1 1 =? . 
e 


a 


I PROCEED therefore to confider the method of endow- 
ment, or aſſigning dower, by the common law, which is now 
the only uſual ſpecies. By the old law, grounded on the feo- 
dal exactions, a woman could not be endowed without a fine 
paid to the lord: neither could ſhe marry again without his 
licence; leſt ſhe ſhould contract herſelf, and ſo convey part 
of the feud, to the lord's enemy (x). This licence the lords 
took care to be well paid for; and, as it ſeems, would ſome- 
times force the dowager to a ſecond marriage, in order to gain 
the fine. But, to remedy theſe oppreſſions, it was provided, 
firſt by the charter of Henry I (y). and afterwards by magna 
carta (2), that the widow ſhall pay nothing for her marriage, 
nor ſhall be diſlreined to marry atreſh, if ſhe chooſes to live 
without a huſband ; but ſhall not however marry againſt the 
conſent of the lord : and farther, that nothing ſhall be taken 
for aſſignment of the widow's dower, but that the ſhall remain 
in her hutband's capital manſion-houſe jor forty days after his 
death, during which time her dower ſhall be aſſigned. Theſe 
forty days are called the widow's quarentine ; a term made uſe 
of in law to ſigniſy the number of forty days, whether ap- 
plied to this occaſion, or any other (a). The particular lands, 
to be held in dower, mult be aſſigned (bh) by the heir of the 
huſband, or his guardian; not only for the ſake of notoriety, 
but alſo to entitle the lord of the fee to demand his ſervices of 
the heir, in reſpect of the lands fo holden. For the heir by 


* 0 a» n reer ins ain 
WW 
2 1 nden . ho w 


(u) & 39. F. N. B. 159. forty days, which perſons coming from 
(w) L. 41, | infeted countries are obliged to wait, 
(x) Micr. E. 1. J. 3. before they are permitted to land 
(y) pra. in England. 

(2) cap. 7. | 


(2) It Ggnifics, in particular, the 


X44 = 


(v) Co. Litt 34, 35. 
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this entry becomes tenant thereof to the lord, and the widow 
is immediate tenant to the heir, by a kind of ſubinfeudation or 
under-tenancy, completed by this inveſtiture or aſſignment: 
which tenure may ſtill be created, notwithſtanding the ſtatute 
of quia emptores, becauſe the heir parts not with the fee-ſim- 
ple, but only with an eſtate for life. If the heir or his guardian 
do not aſſign her dower within the term of quarentine, or do 
aſſign it unfairly, ſhe has her remedy at law, and the ſherif 
is appointed to aſſign it (c). Or if the heir (being under age) 
or his guardian, aſſign more than ſhe ought to have, it may 
be afterwards remedied by writ of admeaſurement of dou. 
er (d). If the thing of which ſhe is endowed be diviſible, her 
dower muſt be ſet out by metes and bounds ; but jf it be in- 
diviſible, ſhe muſt be endowed ſpecially ; as, of the third pre. 
ſentation to a church, the third toll-diſh of a mill, the thin 
part of the profits of an office, the third ſheaf of tithe, and 


the like (e). 


UroN preconcerted marriages, and in eſtates of conſiderz- 
ble conſequence, tenancy in dower happens very ſeldom : for, 
the claim of the wife to her dower at the common law difful- 
ing itſelf ſo extenſively, it became a great clog to alienation, 
and was otherwiſe inconvenient to families. Wherefore, 
ſince the alteration of the antient law reſpecting dower ad 9. 
tium ecclefiae, which hath occaſioned the intire diſuſe of that 
ſpecies of dower, jointures have been introduced in their 
ſtead, as a bar to the claim at common law. Which leads 


me to enquire, laſtly, 


4. How dower may be barred or prevented. A widow 
may be barred of her dower not only by elopement, divorce, 
being an alien, the treaſon of her huſhand, and other diſabi- 
lities before-mentioned, but alſo by detaining the title deeds, 
or evidences of the eſtate from the heir ; until ſhe reſtores 
them (f): and, by the ſtatute of Gloceſter (g), if a dowage! 


(«) Co. Litt . 34, 38. (e) Co. Litt. 32, 
(d) F. N. B. 148. Finch. L. 314, Stat. (f] Id. 39. 
Weſtm. 2. 13 Edw. I. c. 7. (g) 6 Edw. I. c. 7. 
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alienes the land aſſigned her for dower, ſhe forfeits it ipſo 
2, and the heir may recover it by action. A woman allo. 
may be barred of her dower, by levying a fine or ſuffering a 
recovery of the lands, during her coverture (h). But the 
moſt uſual method of barring dowers is by jointure, as regu- 
lated by the ſtatute 27 Hen. VIII. c. 10. 


A joixTURE, which ſtrictly ſpeaking ſignifies a joint, 
eſtate, limited to both huſband and wiſe, but in common 
acceptation extends alſo to a ſole eſtate, limited to the wife 
only, is thus defined by fir Edward Coke (h); © a competent 
« livelyhood of freedom for the wife, of lands and tenements; 
« to lake effect, in profit or poſſeſſion, preſently after the 
« death of the huſband ; for the lite of the wife atleaſt.” 
This delcription is framed from the purview of the ſtatute 27 
Hen, VIII. c. 10. before-mentioned ; commonly called the 
ſtatute of uſes, of which we ſhall ſpeak fully hereafter, At 
preſent I have only to obſerve, that, before the making of 
that ſtatute, the greateſt part of the land of England was con- 
veyed to uſes; the property or poſſeſſion of the ſoil being 
veſted in one man, and the uſe, or profits thereof, in an- 
other; whole directions, with regard to the diſpoſition there- 
of, the former was in conſcience obliged to follow, and might 
be compelled by a court of equity to obſerve. Now, though 
a huſband had the uſe of lands in abſolute fee-ſimple, yet the 
wife was not entitled to any dower therein; he not being 
ſeiſed thereof: wherefore it became uſual, on marriage, to 
ſetile by expreſs deed ſome ſpecial eſtate to the uſe of the huſ- 
band and his wife, for their lives, in joint-tenancy or join- 
ture; which ſettlement would be a proviſion for the wife in 
caſe ſhe ſurvived her huſhand, At length the ſtatute of uſes 
ordained, that ſuch as had the uſe of lands, ſhould, to all in- 
tents and purpoſes, be reputed and taken to be abſolutely 
feiſed and poſſoſſed of the foil itfelf, In conſequence of which 
legal ſeiſin, all wives would have become dowable of ſuch 
lands as were held to the uſe of their huſbands, and alſo enti- 
ted at the ſame time to any ſpecial lands that might be lettled 


— 


() Pig. of rec, 66. (1) 1 laſt. 36. 
|; in 


* 


138 The RicnTs Book II, 


in jointure ; had not the ſame ſtatute provided, that upon 
making ſuch an eſtate in jointure to the wife before marriage, 
ſhe ſhall be for ever precluded from her dower (kx). But then 
theſe four requiſites muſt be punQually obſerved. 1. The join. 
ture muſt take effect immediately on the death of the huſband, 
2. It muſt be for her own lite at leaſt, and not pur auter vie, 
or for any term of years, or other ſmaller eſtate. 3. It muſt 
be made to herſelf, and no other in truſt for her. 4. It muſt 
be made, and fo in the deed particularly expreſſed to be, in 
ſatisfaction of her whole dower, and not of any particular part 
of it. If the jointure be made to her after marriage, ſhe haz 
her election after her huſband's death, as in dower ad oftium 
eccleſiae, and may either accept it, or refuſe it and betake her- 
ſelf to her dower at common law ; for ſhe was not capable of 
conſenting to it during coverture. And if, by any fraud or 


accident, a jointure made before marriage proves to be on a 
bad title, and the jointreſs is evicted, or turned out of poſſeſ- 
ſion, ſhe ſhall then (by the proviſions of the ſame ſtatute) 
have her dower pro tanto at the common law (1). 


THERE are ſome advantages attending tenants in dower 
that do not extend to jointreſſes; and ſo, vice verſa, join- 
treſſes are in ſome reſpects more privileged than tenants in 
dower, Tenant in dower by the old common law is ſubject 
to no tolls or taxes; and hers is almoſt the only eſtate on 
which, when derived from the king's debtor, the king cannot 
diſtrein for his debt; if contraQted during the coverture (m). 


„honig, acftimati:ne facta, cum detibui 


(K) 4 Rep. 1, 2. : 

(|!) Theſe ſettlements, previous to 
marriage, ſeem to have been 1n ule 
among the antient Germans, and their 
kindred nation the Gauls. Of the 
former Tacitus gives us this account. 


« D:tem non uxor marito, ſed uxori 


„ maritus offcrt : inlerſunt parentes 
« ef propinqui, et munera probant.” 
(de mor, Germ, c. 18.) And Cæſar, 
(de belle Ga/lics, l. 6. c. 18.) has gi- 
ven us the terms of a marriage ſettle- 
ment among, the Gauls, as nicely cal- 
culated as any modern jointure. i- 
ri, quantas pecunias cb uxorivus do- 
* 71: nthine acc perunt, tantas ex ſuis 


* compmuntcant, Hujus omnis pecunice 
* cenjuntm ratio kabetur, frufuſque 
« ſeryantur, Uter eorum vita ſubera- 
e rit, ad eum pars utriuſque cum fruc- 


„ ſußerierum ftempirum perventt.” 


The danphin's commentator on Cæſar 
ſuppoſes that the Gauliſh cuſtom was 
the ground of the new regulations 
made by Juſlinian (Nv. 97.) with re- 
gard to the proviſion for widows among 
the Romans: but ſurely there is 2, 
much reaſon to ſuppoſe, that it gave 
the hint for our ſtatutable jointures. 


(m) Co, Lit. 31. 2. F. N. B. 150. 
Put, 
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But, on the other hand, a widow may enter at once, with- 
out any formal proceſs, on her jointure land ; as ſhe alſo might 


have done on dower ad oftium eccleftae, which a jointure in 
many points reſembles ; and the reſemblance was till greater, 


while that ſpecies of dower. continued in its primitive ſtate : 
whereas no ſmall trouble, and a very tedious method of pro- 
ceeding, 1s neceſſary to compel a legal aſſignment of dow- 
er (n). And, what is more, though dower be forfeited by 
the treaſon of the huſband, yet lands ſettled in jointure remain 
unimpeached to the widow (o). Wherefore fir Edward Coke 
very juſtly gives it the preference, as being more ſure and 
ſafe 10 the widow, than even dower ad oftium ecclefrae, the 
moſt eligible ſpecies of any. 


(a) Co. Litt. 36. (o) Lid. 37. 
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CHAPTER THE NINTH. 


Or ESTATES, LESS TAN FREEHOLD. 


F eſtates, that are leſs than ſreehold, there are three 
forts; 1. Eſtates for years: 2, Eſtates at will: z. | 
Eſtates by ſufferance. 


I. Ax eſtate ſor years is a contract for the poſſeſſion of lands 
or tenements, for ſome determinate period : and it happens | 
where a man letteth them to another for the term of a certain | 

number of years, agreed upon between the leſſor and the leſ- | 
: ſee (a), and the leſſee enters thereon (b). If the leaſe be but | 
for half a year, or a quarter, or any leis time, this leſſee 1s | 
reſpected as a tenant for years, and is ſtyled ſo in ſome legal 
proceedings; a year being the ſhorteſt term which the law in 
this caſe takes notice of (c). And this may, not improperly, 
lead us into a ſhort explanation of the diviſion and calculation 
of time by the Engliſh law. 


Tux ſpace of a year 1 a determinate and well-known period, | 
conſiſting commonly of 365 days: for, though in biſſextile or | 


(a) We may here remark, once for to whom it is made: the doner is one 
pll, that the terminations of * —or” that giveth land in tail; the donee is | 
and © . ce” obtain, in law, the one he who receiveth it: he "that granteth { 
an ative, the other a paſſive ſignifica- a leaſe is denominated the leſſor; and | 
tion ; the former uſually denoting the he to whom it is granted the leſlee, 

doer of any act, the latter him to whom (Lit. C. 57.) 

it is done. The, ſeoſſor is he that (b) 167d. 58. 
maketh a ſeoſſment; the feoſſce is he (c) Lid. 67. 


leap-years 
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leap- years it conſiſts properly of 366, yet by the ſtatute 21 Hen. 
III. che increaſing day in the leap- year, together with the pre- 
ceding day, ſhall be accounted for one day only. That of a 


month is more ambiguous : there being, in common uſe, two - 


ways of calculating months; either as lunar, conſiſting of 
twenty-eight days, the ſuppoſed revolution of the moon, thir- 
teen of which make a year; or, as calendar months, of unequal 
lengths, according to the Julian diviſion in our common alma- 
nacs, commencing at the calends of each month, whereof in a 
year there are only twelve. A month in law is a lunar month, 
or twenty-eight days, unleſs otherwiſe expreſſed ; not only be- 
cauſe it is always one uniform period, but becauſe it falls natu- 
rally into a quarterly diviſion by weeks. Therefore a leaſe for 
te twelve months“ is only for forty-eight weeks; but if it be 
for © a twelvemonth” in the ſingular number, it is good for 
the whole year (d). For herein the law recedes from its uſual 
calculation, becauſe the ambiguity between the two methods 
of computation ceaſes ; it being generally underſtood, that by 
the ſpace of time called thus, in the ſingular number, a twelve- 
month, is meant the whole year, conſiſting of one ſolar revo- 


lution. In the ſpace of a day all the twenty-four hours are 


uſually reckoned; the law generally rejecting all fractions of a 
day, in order to avoid diſputes (e). Therefore, if I am bound 
to pay money on any certain day, I diſcharge the obligation if 
I pay it before twelve o'clock at night; after which the fol- 
lowing day commences. But to return to eſtates for years, 


THnxss eſtates were originally granted to mere farmers or 
huſbandmen, who every year rendered ſome equivalent in mo- 


ney, proviſions, or other rent, to the leſſors or landlords ; but, 


in order to encourage them to manure and cultivate the ground, 


they had a permanent intereſt granted them, not determinable 


at the will of the lord. And yet their poſlefſion was eſteemed 
of ſo little conſequence, that they were rather confidered as the 
bailiffs or ſervants of the lord, who were to receive and account 


(4) 6 Rep. 61, (e) Co. Litt, 135. 
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for the profits at a ſettled price, than as having any property 
of their own. And therefore they were not allowed to have a 
freehold eſtate: but their intereſt (ſuch as it was) veſted after 
their deaths in their executors, who were to make up the ac- 
counts of their teſtator with the lord, and his other creditors, 
and were entitled to the ſtock apon the farm. The leſſee's eſtate 
might alſo, by the antient law, be at any time defeated, by a 


common recovery ſuffered by the tenant of the freehold (f); 


which annihilated all leaſes for years then ſubſiſting, unleſs af. 
terwards renewed by the recoveror, whoſe title was ſuppoſed 
ſuperior to his by whom thoſe leaſes were granted. 


Wall x eſtates for years were thus precarious, it is no won- 
der that they were uſually very ſhort, like our modern leaſes 
upon rack-rent; and indeed we are told (g) that by the antient 
law, no leaſes for more than forty years were allowable, becauſe 
any longer poſſeſſion (eſpecially when given without any l. 
very declaring the duration of the eſtate) might tend to defeat 
the inheritance, Yet this law, if ever it exiſted, was ſoon an- 
tiquated : for we may obſerve, in Madox's colleQtion of anti- 
ent inſtruments, ſome leaſes for years of a pretty early date, 
which conſiderably excced that period (h) ; and long terms, for 
three hundred years at leaſt, were certainly in uſe in the time 
of Edward III (i), and probably of Edward I. (k). But certain- 
ly, when by the ſtatute 21 Hen. VIII. c. 15, the termor (that 
is, he who is entitled to the term of years) was protected againſt 
theſe fictitious recoveries, and his intereſt rendered ſecure and 
permanent, long terms began to be more frequent than before; 
and were afterwards extenſively introduced, being found ex- 
tremely convenient for family ſetttlements and mortgages: con- 
tinuing ſubject, however, to the ſame rules of ſucceſſion, and 


(f) Co. Litt. 46. for the like term, A. D. 1429. 
- Mirror. c. 2. F. 27, Co, Litt. 45, bid. n®. 248. fel. 148. for fifty years, 7 
Edw. IV. 


wh Madox Formulare Anglican, n9, (i) 32 Aſſ. pl. 6. 
239. fol. Ra Demiſe for eight years, (k) Stat. of . 7 Edw. I. 
21 Ric. II. [::d, n®, 243. fel. 146, 
| with 
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with the ſame inferiority to freeholds, as when they were 
little better than tenancies at the will of the landlord. 


Every eſtate which muſt expire at a period certain and pre- 
fixed, by whatever words created, is an eſtate for years. And 


therefore this eſtate is frequently called a term, terminus, be- 


cauſe its duration or continuance is bounded, limited, and deter- 


mined: for every ſuch eſtate muſt have a certain beginning, 
and certain end (). But id certum eſt, quod certum reddi po- 
tel: therefore if a man make a leaſe to another, for ſo many 
years as J. S. ſhall name, it is a good leaſe for years (m); for 
though it is at preſent uncertain, yet when J. S. hath named 
the years, it is then reduced to a certainty. If no day of com- 
mencement is named in the creation of this eſtate, it begins 
from the making, or delivery, of the leaſe (n). A leaſe for ſo 
many years as J. S. ſhall live, is void from the beginning (o); 
for it is neither certain, nor can ever be reduced to a certainty, 
during the continuance of the leaſe. And the ſame doQrine holds, 
if a parſon make a leaſe of his glebe for ſo many years as he ſhall 
continue parſon of Dale ; for this is ſtill more uncertain. But a 
leaſe for twenty or more years, if J. S. ſhall ſo long live, or if 
he ſhall ſo long continue parſon, is good (p) : for there is a cer- 
tain period fixed, beyond which it cannot laſt ; though it may 
determine ſooner, on the death of J. S. or his ceaſing to be 
parſon there. 


Wr have before remarked, and endeavoured to aſſign the 
reaſon of, the inferiority in which the law places an eſtate for 
years, when compared with an eſtate for life, or an inheritance : 


obſerving, that an eſtate for life, even if it be pur auter vie, is 


a freehold ; but-that an eſtate for a thouſand years is only a chat- 
tel, and: reckoned part of the perſonal eſtate (q). Hence it fol- 
lows, that a leaſe for years may be made to commence in futu- 
ro, though a leaſe for life cannot. As, if I grant lands to Titius 


(1) Co. Litt. 48. (o) Ibid. 45. 
(m) 6 Rep. 38. b I p)] id. 
(a) Co. Litt, 46. (q) Ibid. 46. 
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144 The Ricnurts | Book Il | 
to hold from Michaelmas next for twenty years, this is good ; 


but to hold from Michaelmas next for the term of his natural 
life, is void. For no eſtate of freehold can commence in futuro; 
becauſe it cannot be created at law without livery of ſeiſin, or 
corporal poſſeſſion of the land: and corporal poſſeſſion cannot 
be given of an eſtate now, which is not to commence now, but 
hereafter (r). And, becauſe no livery of ſeiſin is neceſſary toa 
leaſe for years, ſuch leſſee is not ſaid to be ſeiſed, or to have true 
legal ſeiſin, of the lands. Nor indeed does the bare leaſe veſt 
any eſtate in the leſſee; but only gives him a right of entry on the 
tenement, which right is called his intereſt in the term, or inter- 
eſſe termini : but when he has actually ſo entered, and thereby 
accepted the grant, the eſtate is then and not before veſted in 
him, and he is poſſeſſed, not properly of the land, but of the 
term of years (s); the poſſeſſion or ſeiſin of the /and remaining 
ſtill in him who hath the freehold. Thus the word, term, does 
not merely ſignify the time ſpecified in the leaſe, but the eſtate 
alſo and intereſt that paſles by that leaſe : and therefore the term 
may expire, during the continuance of the time; as by ſurrender, 
forfeiture, and the like. For which reaſon, it I grant a leaſe to 
A for the term of three years, and after the expiration of the 
faid term to B for fix years, and A ſurrenders or forfeits his leaſe 
at the end of one year, B's intereſt ſhall immediately take effect: 
but if the remainder hath been to B from and after theexpira- 
tion of the ſaid three years, or from and after the expiration of 
the ſaid time, in this caſe B's intereſt will not commence till 
the time is fully clapſed, whatever may become of A's term (ij 
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TrNx AN for term of years hath incident to, and inſeparable c 
from his eſtate, unleſs by ſpecial agreement, the ſame eſtovers, 0 
which we formerly obſerved (u) that tenant for life was entitled 5 
to; that is to ſay, houſe- bote, fire- bote, plough- bote, and hay- " 
bote (w) : terms which have been already explained (x). ; 


(r) 5 Rep. 94. (u) pag. 122. 
(s) Co. Litt. 46, (w) Co. Litt. 45, 
(t) Lid. 45. (x) pag. 35. 


Ch. 9. of THINGS. = = 


W1TH regard to emblements, or profits of land ſowed by 
tenant for years, there is this difference between him, and te- 


nant for life: that where the term of tenant for years depends 


upon a certainty, as if he holds from midſummer for ten years, 
and in the laſt year he ſows a crop of corn, and it is not ripe and 
cut before midſummer, the end of his term, the landlord ſhall 
have it ; for the tenant knew the expiration of his term, and 
therefore it was his own folly to ſow what he never could reap 
the profits of (). But where the leaſe for years depends upon 
an uncertainty ; as, upon the death of the leſſor, being himſelf 
only tenant for life, or being a huſband ſeiſed in right of his 
wife; or if the term of years be determinable upon a life or 


lives; in all theſe caſes, the eſtate for years not being certainly 


to expire at a time foreknown, but merely by the a& of God, 
the tenant, or his executors, ſhall have the emblements in the 
ſame manner, that a tenant for life or his executors ſhall be 
entitled thereto (2). Not ſo, if it determine by the act of the 
party himſelf ; as if tenant for years does any thing that amounts 
to a forfeiture; in which caſe the emblements ſhall go to the 
leſſor, and not to the leſſee, who hath determined his eſtate by 
his own default (a). | 


Il. Tux ſecond ſpecies of eſtates not freehold are eſtates at 
«ll, An eſtate at will is where lands and tenements are let 
by one man to another, to have and to hold at the will of the 
leſſor ; and the tenant by force of this leaſe obtains poſſeſſion(b). 
Such tenant hath no certain indefeaſible cſtate, nothing that 
can be aſſigned by him to any other; for that the leſſor may 
determine his will, and put him out whenever he pleaſes. But 
every eſtate at will is at the will of both parties, landlord and 
tenant 3 ſo that either of them may determine his will, and 
quit his connexions with the other at his own pleaſure (c). 
Yet this muſt be underſtood with ſome teſtriction. For, if 


12 2 25 | (b) Litt. & 68. 
7 0. LItt. * a ) Cy, Litt. cc, 
(a) Lid. 55. , OS Te of 


Vol. II. : L | the 


2 


* 
. 
N 
— * Ss 


* 
— 


— 
3 


n 
1 noe hf og 


r 
— So _—_— — . 
—_— - l = 8 — 


3 995 
— Ws 
— — 


— 2 
— » jd 
2 — 


* vim i 


ed a ea. A a es 2 Ax wt oa — ů 


146 


3h} Co. lai. 55. -* 


The RIGHTS Book II. 


the tenant at will ſows his land, and the landlord before the 
corn is ripe, or before it is reaped, puts him out, yet the tenant 
ſhall have the emblements, and free ingreſs, egreſs, and regreſ, 
to cut and carry away the profits (d). And this for the ſame 
reaſon, upon which all the cafes of emblements turn; v/z. the 
point of uncertainty : ſince the tenant could not poſſibly know 


when his landlord would determine his will, and therefore cou'd 


make no proviſion againſt it; and having ſown the land, which 
is for the · good of the public, upon a reaſonable preſumption, 
the law will not ſuffer him to be a loſer by it. But it is other- 
wiſe, and upon reaſon equally good, where the tenant himſelf 
determines the will ; for in this caſe the landlord ſhall have the 


profits of the land (c). 


Wuar act does, or does not, amount to a determination of 
the will on either ſide, has ſormerly been matter of great debate 
in our courts. But it is now, I think, ſettled, that (beſides the 
expreſs determination of the leſſor's will, by declaring that the 
leſſee ſhall hold no longer ; which muſt either be made upon the 
land (f), or notice muſt be given to the leſſee (g)) the exertion 
of any act of ownerſhip by the leſſor, as entering upon tae 
premiſes ard cutting timber (h), taking a diſtreſs for rent ard 
impounding it thereon (i), or making a feoffment, or leaſe for 
years of the land to commence immediately (k); any act e 
deſertion by the leſſce, as aſſigning his eſtate io another, or 
committing waſte, which is an act inconſiſtent with ſuch a 
tenure (1) : Or, Which is inſlar emnium, the death or outlauty, 
of either leſſor or leſſee (m; puts an end to or determincs the 
eſtate at will, | 


Tux law js however careful, that no ſudden determinaticn of 
the will by one party ſhall tend to the manifeſt and unforeſeen 
prejudice of tlic other. This appears in the caſe of emblemet 


(d) Co. Lie 56, (i) Haid. 27. 


(e) Ibid. 55. (*) 1 Rell. Abr. $68, 2 Lev. 68. 
(t) Joid. ) Co, Litt, 85. ; 
(s) 1 Ventr. 248. m) g Rep. 116. Co, Litt. 67, 62. 
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ee and, by a parity of felon, the leſſee after the 
determination of the leſſor's will, ſhall have reaſonable ingreſs 
and egreſs to fetch away his goods and utenſils (n). And, it 
rent be payable quarterly or hait-yearly, and the leſſee deter- 
mines the will, the rent ſhall be paid to the end of the current 
quarter or half-year (0). And, upon the ſame principle, courts 
of law have of late years leant as much as poſſible againſt con- 
ſtruing demiſes, where no certain term is mentioned, to be 
tenancies at will ; but have rather held them to be tenancics 
from year to year ſo long as both parties pleaſe, eſpecially 
where an annual rent is reſerved : in which caſe they will not 
luffer either party to determine the tenancy even at the end of 
the year, without reaſonable notice to the other (p). 


THERE is one ſpecies of eſtates at will, that deſerves a more 
particular regard than any other; and that is, an eſtate held by 
copy of court roll; or, as we uſually call it, a copyhold eſtate. 
This, as was before obſerved (q), was in its original and foun- 
dation nothing better than a mere eſtate af will, But, the 
kindneſs and ãandulgence of ſucceſſive lords of manors having 
permitted theſe eftates to be enjoyed by the tenants and their 
heirs, according to particular cuſtoms eſtabliſhed in their re- 
ſpective diſtrils ; therefore, though they ſtill are held at the 
will of the lord, and fo are in general expreſſed in the court 
rolls to be, vet that will is qualified, reſtrained, and limited, to 
be exerted according to the cuitom of the manor. This cuſ- 
tom, being ſuſſered to grow up by the lord, is looked upon as 
the evidence and interpreter of his will; his will is no longer 
arbitrary and precaricus ; but fixed and aſcertained by the 
cuſtom to be the ſame, and no other, that has time out of mind 
been exerciſed and declared by his anceſtors. A copy hold 
tenant is therefore now full as properly a tenant by the cuſtom, 
as a tenant at will; the cuſtom having ariſen from a ſeries 


(n) Litt. & 69. | when hal? a year's notice ſeems to have 
(0) alk 414 1 Sid. 22g. been required to determine it, (7. 13 
) This Find of lente wis in uſe as . Her PTL 16, 16.) 
«vg ag0 as the reign of Hen. VIII. (4) pag. 53. 
| L 2 of 
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of uniform wills. And therefore it is rightly obſerved by 


Calthorpe (r), that © copyholders and cuſtomary tenants differ 
& not ſo much in nature as in name: for although ſome be 
& called copyholders, ſome cuſtomary, ſome tenants by the 
“& virge, ſome baſe tenants, ſome bond tenants, and ſome by one 
« name and ſome by another, yet do they all agree in ſubſtance 
cc and kind of tenure : all the ſaid lands are holden in one 
„ general kind, that is, by cuſtom and continuance of time; 
* and the diverſity of their names doth not alter the nature of 
6 their tenure,” | 


ALmosT every copyhold tenant being therefore thus tenant 


at the will of the lord according to the cuſtom of the manor; 


which cuſtoms differ as much as the humour and temper of the 
reſpective antient lords, (whence we may account for their 
great variety) ſuch tenant, I ſay, may have, fo far as the cuſtom 
warrants, any other of the eſtates or quantities of intereſt, which 
we have hitherto cor ſidered, or may hereafter conſider, to hold 
united with this cuſtomary eſtate at will. A copyholder may, 
in many manors, be tenant in fee-ſimple, in fee-tail, for life, 
by the curteſy, in dower, for years, at ſufferance, or on condi- 
tion: ſubject however to be deprived of theſe eſtates upon the 
concurrence of thoſe circumſtances which the will of the lord, 
promuiged by immemorial cuſtom, has declared to be a forfei- 
ture or abſolute determination of thoſe intereſts ; as in ſome 
manors the want of iſſue male, in others the cutting down 
timber, the non-payment of a fine, and the like. Yet none 
of theſe intereſts amount to freehold ; for the freehold of the 
whole manor abidcs always in the lord only (s), who hath 
granted out the uſe and Occupation, but not the corporal ſeiſin 
or true poſſeſſion, of certain parts and parcels thereof, to theſe 
his cuſtomary tenants at will, 


Tu reaſon of oviginally granting out this complicated kind 
of intereſt, ſo that the ſame man ſhall, with regard to the ſame 
land, be at one and the ſame time tenant in fee-ſimple and allo 


() on copyholds. $1. 54. (+) Lt. § 81. 2 Tok, 325, | 
_ tenax! 
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tenant at the lord's will, ſeems to have ariſen from the nature of 
villenage tenure; in which a grant of any eſtate of freehold, or 
even for years abſolutely, was an immediate enfranchiſement of 
the villein (t). The lords therefore, though they were willing 
to enlarge the intereſt of their villeins, by granting them eſtates 
which might endure for their lives, or ſometimes be deſcendible 
to their iſſue, yet did not care to manumit them entirely; and 
for that reaſon it ſeems to have been contrived, that a power of 
reſumption at the will of the lord ſhould be annexed to theſe. 
grants, whereby the tenants were ſtill kept in a ſtate of villen- 
age, and no freehold at all was conveyed to them in their re- 
ſpective lands: and of courſe, as the freehold of all lands muſt 
neceſſarily reſt and abide ſomewhere, the law ſuppoſes it to 
continue and remain in the lord. Afterwards, u hen theſe vil- 
leins became modern copyholders, and had acquired by cuſtom 
a ſure and indefeaſible eſtate in their lands, on performing the 
uſual ſervices, but yet continued to be ſtyled in their admiſſions 
tenants at the will of the lord, — the law ſtill ſuppoſed it an ab- 
ſurdity to allow, that ſuch as were thus nominally tenants at 
will could have any freehold intereſt : and therefore continued, 
and ſtill continues, to determine, that the freehold of lands ſo 
holden abides in the lord of the manor, and not in the tenant ; 
for though he really holds to him and his heirs for ever, yet he 
is allo ſaid to hold at another's will, But, with regard to cer— 
tain other copyholders, of free or privileged tenure, which are 
derived from the anticnt tenants in villein-ſocage (v), and are 
not ſaid to hold at the will of the lord, but only according to the 
cuſtam of the manor, there is no ſuch abſurdity in allowing them 
to be capable of enjoying a freehold intereſt : and therefore the 
law doth not ſuppoſe the freehold of ſuch lands to reſt in the 
lord of whom they are holden, but in the tenants themſelves (u); 
who are ſometimes called cuſtomary freebolders, being allowed 
io have a freehold intereſt, though not a freehold tenure, 


(:) Mirr.c 2.4 28. Litt. $. 204,c,6. trnant per copie. 22. 9 Rep. 76. Co. 

(\} See pige g8, Sc. Litt. 59 Co. Copyh. F. 32 Cro, Car, 

(u) Fitzh, Abr. tit. cerma*, 310. 229. 1 Roll, Abr. 562 2 Ventr. 143. 
en. 12. Bro. Apr, tit. (atom. 2. 17. Carth, 43 Lord Raym, 2225. 
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Howvzk, in common caſes, copyhold eſtates are ill 
ranked (for the reaſons above-mentioned) among tenancies at 
will; though cuſtom, which is the life of the common lay, 
has eſtabliſhed a permanent property in the copyholders, who 
were formerly nothing better than bondmen, equal to that of 
the lord himſelf, in the tenements holden of the manor : nay 
ſometimes even ſuperior; for we may now look upon a copy- 
holder of inheritance, with a fine certain, to be little inferior 
to an abſolute freeholder in point of intereſt, and in other re. 
ſpects, particularly in the clearneſs and ſecurity of his nile, & to 
be frequently in a better ſituation. 


III. Ax eſtate at ſufſerance, is where one comes into poſſef. 
ſion of land by lawlul title, but keeps it afterwards without any 
title at all. As if a man takcs a leaſe for a year, and, after the 
year 1s expired, continues to hold the premiles without any 
freſh leave [rom the owner of the eflate. Or, if a man maketh 
a leaſe at will, and dies, the eſtate at will is thereby determined; 
but if the tenant continueth poſſeſſion, he is tenant at ſuffer- 
ance (w). But no man can be tenant at ſufferance againſt the 
king, to whom no lac bes, or neglect, in not entering and oult- 
ing the tenant, is ever imputed by law: but his tenant, ſo 
holding over, is conſidered as an abſolute intruder (x), But, 
in the caſe of a ſubjeQ, this eſtate may be deſtroyed whenever 
the true owner ſhall make an actual entry on the lands and ouſt 
the tenant ; for, before entry, he cannot maintain an aQton of 
treſpals againſt the tenant by ſufferance, as he might againſt a 
ſtranger ()): and the reaſon is, becauſe the tenant being once 
in by a lawful title, the law (which prefumes no wrong in any 
man) will ſuppoſe him to continue upon a title equally lawtul; 
unleſs the owner of the land by ſome public and avowed act, 
ſuch as entry 4s, will declare his continuance to be tortious, on 
in common language, wronglul, 


(*) Co. Litt. 57. (y) Did. 
( bud, 
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Tus ſtands the law, with regard to tenants by ſufferance; 
and landlords are obliged in theſe caſes to make formal entries 
upon their lands (2), and recover poſſeſſion by the legal proceſs 
of ejectment: and at the utmoſt, by the common law, the te- 
nant was bound to account for the profits of the land ſo by him 
detained. But now, by ſtatute 4 Geo. II. c. 28. in caſe any te- 
nant for life or years, or other perſon claiming under or by col- 
luſion with ſuch tenant, ſhall wilfully hold over aſter the deter- 
mination of the term, and demand made in writing for reco- 
vering the poſſeſſion of the premiſes, by him to whom the 
remainder or reverſion thereof ſhall belong; ſuch perſcn, fo 
holding over, ſhall pay, for the time he continues, at-the rate 
of double the yearly value of the lands ſo detained. This has 
almoſt put an end to the practice of tenancy by ſufferance, 
unleſs with the tacit conſent of the owner of the tenement, 


(z) 5 Mod. 384. 
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CHAPTER THE TENTH. 


Or ESTATES veon CONDITION. 


ESIDES the ſeveral diviſions of eſtates, in-point of in- 

tereſt, which we have conſidered in the three preceding 
chapters, there is alſo another ſpecies ſtill remaining, which is 
called an eſtate upon condition; being ſuch whoſe exiſtence de- 
pends upon the happening or not happening of ſome uncertain 
event, whereby the eſtate may be either originally created, or 
enlarged, or finally def: ated (a). And theſe conditional eſtates 
J have choſen toreſcrvc ti laſt, becauſe they are indeed more 
properly qualifications oi other eſtaics, than a diſtinct ſpecies of 
themſelves ; ſeeing that any quantity at intereſt, a fee, a free- 
hold, or a term of years, may depend upon theſe proviſional 
reſtrictions. Eitates then upon condition, thus underſtood, 
are of two forts; 1. Eſtates upon condition implied: 2. 
Eſtates upon condition expreſſed: under which laſt may be 
included, 3. Eſtates held in vadio, gage, or pledge: 4. Eſtates 
by Hatute merchant or ſlatute ſtaple : 5. Eſtates held by elegit, 


I. EsTATEsS upon condition implied in law, are where 2 
grant of an eſtate has a condition annexed to it inſeparably, from 
its eſſence and conſtitution, although no condition be expreſſed 
in words. As if a grantbe made to a man of an office, generally, 
without adding other words; the law tacitly annexes hereto a 
ſecret condition, that the grantee ſhallduly execute his office (b), 


(a) Co, Lise. 207. | (d) Lin. & 378, 
on 
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on breach of which condition it is law ful for the grantor, or his 
heirs, to ouſt him, and grant it to another perſon (c). For an 
office, either public or private, may be forfeited by miſcuſer or 
non-uſer ; both of which are breaches of this implied condition. 
1. By miſ-uſer, or abuſe ; as if a judge takes a bribe, or a park- 
keeper kills deer without authority. 2. By non-uſer, or neglect; 
which in public offices, that concern the adminiſtration of 
juſtice, or the commonwealth, is of itſelf a direct and imme- 
diate cauſe of forfeiture : but non-uſer of a private office is no 
cauſe of forfeiture, unleſs ſome ſpecial damage is proved to be 
occaſioned thereby (d). For in the one caſe delay muſt neceſ- 
ſarily be occaſioned in the affairs of the public, which require a 
conſtant attention; but, private offices not requiring ſo regular 
and unremitted a ſervice, the temporary neglect of them is not 


neceſſarily productive of miſchief ; upon which account ſome 


ſpecial loſs muſt be proved, in order to vacate theſe. Fran- 
chiſes alſo, being regal privileges in the hands of a ſubject, are 
held to be granted on the ſame condition of making a proper 
uſe of them; and therefore they may be loſt and forfeited, like 
offices, either by abuſe or neglect (e). 


Deo the ſame principle proceed all the forfeitures which 
are given by law of life eſtates and others; for any acts done by 
the tenant himſelf, that are incompatible with the eſtate which 
As if tenants for life or years enfeoff a ſtranger in 
fee-ſimple : this is, by the common law, a forfeiture of their 
ſeveral eſtates; being a breach of the condition which the law 
annexes thereto, viz. that they ſhall not attempt to create a 
greater eſtate than they themſelves are entitled to (f). So if 


any tenants for years, for life, or in fee, commit a felony ; the 


king or other lord of the fee is entitled to have their tenement, 
becauſe their eſtate is determined by the breach of the condi- 
tion, “ that they ſhall not commit; felony,” which the law 
tacitly annexes to every feodal donation. 


(e) 9 Rep. 50. 


e) Litt. & 379. 
( (t) Co. Litt; 215, 


d) Co, Lit. 233, 5 — 
| | II. AN 
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II. Ax eſtate on condition expreſſed in the grant itſelf, is 
where an eſtate is granted, either'in fee-ſimple or otherwiſe, 
with an expreſs qualification annexed, whereby the eſtate 
granted ſhall either commence, be enlarged, or be defeated, 
upon performance or breach of ſuch qualification or condi- 
tion (g). Theſe conditions are therefore either precedent, or 
ſubſequent. Precedent are ſuch as muſt happen or. be per- 
formed before the eſtate can veſt or be enlarged ; ſubſequent 
are ſuch, by the failure or non- performance of which an eſtate 
already veſted may be defeated, Thus, if an eſtate for life be 
limited to A upon his marriage with B, the marriage is a pre- 
cedent condition, and till that happens no eſtate (h) is veſted 
in A. Or, if a man grant to his leſſee for years, that upon 
payment of a hundred marks within the term he ſhall have the 
fee, this alſo is a condition precedent, and the fee-ſimple paſſeth 
not till the hundred marks be paid (i). But if a man grant an 
eſtate in tee-ſimple, reſerving to himſelf and his heirs a certain 
rent; and that, if ſuch rent be not paid at the times limited, it 
ſhall be lawful for him and his heirs to re-enter, and avoid the 
eſtate ; in this caſe the grantee and his heirs have an eſtate upon 
condition ſubſequent, which is defeaſible if the condition be not 
ſtrictly performed (k), To this claſs may alſo be referred all 
baſe fees, and fee-ſimples conditional at the common law (). 
'Thus an eſtate to a man ard his heirs, tenants of the manor of 
Dale, is an eſtate on condition that he and his heirs continue 
tenants of that manor. And ſo, if a perſonal annuity be grant- 
ed at this day to a man and the heirs of his body; as this is no 
tenement within the ſtatute of Weſtminſter the ſecond, it re- 
mains, as at common law, a fee- ſimple on condition that the 
grantee has heirs of his body. Upon the ſame principle depend 
all the determinable eſtates of freehold, which we mentioned 
in the eighth chapter; as durante viduitate, Sc: theſe are 
eſtates upon condition that the grantees do not marry, and the 
like. And, on the breach of any of theſe ſubſequent condi- 


(3) Co. Litt. 201. 75 a. 
(ö) Show. Parl Caf. 83, Fc, (1) See p2g. 109, 110, 111. 
(1) Co. Litt. 217, | 
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tions by the failure of theſe contingencies; by the grantee's 


not continuing tenant of the manor of Dale, by not having 


heirs of his body, or by not continuing ſole; the eſtates which 
were reſpectively veſted in each grantee are wholly deter- 
mined and void. 


A pISTINCTION is however made between a condition in 
Jed and a limitation, which Littleton (m) denominates alſo a 
condition in law. For when an eſtate is ſo expreſsly confined 
and limited by the words of its creation, that it cannot endure 
for any longer time than till the contingency happens upon 
which the eſtate is to fail, this is denominated a limitation: 
as when land is granted to a man, ſ long as he is parſon of 
Pale, or while he continues unmarried, or until out of the 
rents and profits he ſhall have made 5001. and the like (n). 
In ſuch caſes the eſtate determines as ſoon as the contingency 
happens, (when he ceaſes to be parſon, marries a wife, or has 
received the 5007.) and the next ſubſequent eſtate, which de- 
pends upon ſuch determination, becomes immediately veſted, 
without any act to be done by him who is next in expectancy. 
But when an eſtate is, ſtrictly ſpeaking, upon condition in deed 
(as if granted expreſsly upon condition to be void upon the pay- 
ment of 40/. by the grantor, or / that the grantee continues 
unmarried, or provided he goes to York, Ce.) (o) the law 
permits 1t to endure beyond the time when ſuch contingency 
happens, unleſs the grantor or his heirs or aſligns take advan- 
tage of the breach of the condition, and make either an entry 
or a claim in order to avoid the eſtate (p), But, though ſtrict 
words of condition be uſed in the creation of the eſtate, yet if 
on breach of the condition the eſtate be limited over to a third 
perſon, and does nat immediately revert to the grantor or his 
repreſentatives, (as if an cllate be granted by A to B, on con- 
dition that within two years B intermarry with C, and on fat- 


lure thereof then to D and his heirs) this the law conſtrues to 


(m) F. 380. 1 laſt, 234. (o) Bid. 42. | 
(u) 10 Rep. 41, | (p) Litt, S 347. Stat. 32 Hen. VIII. c. 34. 
be 
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be a limitation and not a condition (q) : becauſe, if it were a 
condition, then, upon the breach thereof, only A or his repre. 
ſentatives could avoid the eſtate by entry, and ſo D's remainder 
might be defeated by their neglecting to enter; but, when it is 
a limitation, the eſtate of B determines, and that of D com- 
mences, the jnſtant that the failure happens. So alſo, if a 
man by his will devifes land to his heir at law, . on condition 
that he pays a ſum of money, and for non-payment deviſes it 
over, this ſhall be conſidered as a limitation; otherwiſe no 
advantage could be taken of the non-payment, for none but 
the heir himſelf could have entered for a breach of condi- 
tion (r). | | | 


Ix all theſe inſtances, of limitations or conditions ſubſequent, 
i is to be obſerved, that fo long as the condition, either ex- 
preſs or implied, either in deed or in law, remains unbroken, 
the grantee may have an cſtzte of freehold, provided the eſtate 
upon which, ſuch condition is annexed be in itſelf of a freehold 
nature; as if the original grant expreſs either an eſtate of in- 
heritance, or for life, or no eſtate at all, which is conſtructively 
an eſtate for life, For the breach of theſe conditions being 
contingent and uncertain, this uncertainty preſerves the free- 
hold (s); becauſe the eſtate is capable to laſt for ever, or at 
leaſt for the life of the tenant, ſuppoſing the condition to re- 
main unbroken, But where the eſtate is at the utmoſt a 
chattel intereſt, which muſt determine at a time certain, and 
may determine ſooner, (as a grant for ninety nine years, pro- 
vided A, B, and C, or the ſurvivor of them, ſhall ſo long live) 
this ſtill continues a mere chattel, and is not, by its uncer» 
tainty, ranked among eſtates of freehold, | 


Tuksx expreſs conditions, if they be impoſſible at the time of 
their creation, or afterwards become impoſſible by the act of 
God or the act of the feoltor himſelf, or if they be contrary ts 
law, or repugnant to the nature of the eſtate, are void. In any 
of which caſes, if they be conditions ſubſequent, that is, to be 


(q) 1 Ventr, 202. 


. (s) Co, Libs, 42. 
(-} Cro. Elis. 4056. 1 Roll. Abr. 411. 


performed 
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performed after the eſtate is veſted, the eſtate ſnall become ab- 
ſolute in the tenant. As, if a feoffment be made to a man in 
fee-ſimple, on condition that unleſs he goes to Rome in twenty 
four hours; or unleſs he marries with Jane S. by ſuch a day; 
(within which time the woman dies, or the feoffor marries her 
himſelf) or unleſs he kills another; or in caſe he alienes in fee; 
then and in any of ſuch caſes the eſtate fhall be vacated and 
determine : here the condition is void, and the eſtate made 
abſolute in the feoffee. For he hath by the grant the eſtate 
' veſted in him, which ſhall not be defeated afterwards by a 
condition either impoſſible, illegal, or repugnant (t). But if 
the condition be precedent, or to be performed betore the eſtate 
veſts, as a grant to a man that, if he kills another or goes to 
Rome in a day, he ſhall have an eſtate in fee ; here, the void 
condition being precedent, the eſtate which depends thereon 
is alſo void, and the grantee ſhall take nothing by the grant: 
for he hath no eſtate until the condition be performed (u). 


'THERE are ſome eſtates defeaſible upon condition ſubſequent, 
that require a more peculiar notice. Such are 


III. Es Ar Es held in vadio, in gage, or pledge; which are 
of two kinds, vivum vadium, or living pledge; and mortuum 
vadium, dead pledge, or mortgage. 


Vivum vadium, or living pledge, is when a man borrows a 
ſum (ſuppoſe 2007.) of another; and grants him an eſtate, as, 
of 201. per annum, to hold till the rents and profits ſhall repay 
the ſum ſo borrowed. This is an eſtate conditioned to be void, 
as ſoon as ſuch ſum is raiſed. And in this caſe the land or 
pledge is ſaid to be living: it ſubfiſts, and ſurvives the debt; 
and, immediately on the diſcharge of that, reſults back to the 
borrower (w). But mortuum vadium, a dead pledge, or 
mortgage, (which is much more common than the other) is 
where a man borrows of another a ſpecific ſum (e. g. 200.) 


(:) Cs. Litt. 206. (w) Mid. 206 
(u) Id. : 


and 
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and grants him an eſtate in fee, on condition that if he, the 
mortgagor, ſhall repay the mortgagee the ſaid ſum of 200). on 
a certain day mentioned in the deed, that then the mortgagor 
may re-enter on the eſtate ſo granted in pledge; or, as is now 
the more uſnal way, that the mortgagee ſhall re-convey the 
eſtate to the mortgagor : in this caſe the land, which is ſo put 
in pledge, is by law, in cafe of non-payment at the time limited, 
for ever dead and gone from the mortgagor ; and the mortga- 
gee's eſtate in the lands is then no longer conditional, but ab- 
folute. But, fo long as it continues conditional, that is, between 
the time of lending the money, and the time allotted for pay- 
ment, the mortgagee is called tenant in mortgage (x). But, 
as it was formerly a doubt (y), whether, by taking ſuch eſtate 
in fee, it did not become liable to the wife's dower, and other 
incumbrances of the mortgagee (though that doubt has been 
long ago over-ruled by our courts of equity) (g) it therefore 

became uſual to grant only a long term of years, by way of 
mortgage; with condition to be void on re-payment of the 
mortgage- money: which courſe has been ſince continued, 
principally becauſe on the death of the mortgagee ſuch term 
becomes veſted in his perlonal repreſentatives, who alone are 

entitled in equity to receive the money lent, of whatever na- 
ture the morigage may happen to be. 


As ſoon as the eſtate is created, the mortgagee may imme- 
diately enter on the lands; but is liable to be diſpoſſeſſed, upon 
performance of the condition by payment of the mortgage- money 
at the day limited. And therefore the uſual way is to agree that 
the mortgagor ſhall hold the land till the day aſſigned for pay- 
ment ; when, in caſe of failure, whereby the eſtate becomes 
ablolute, the mortgagee may enter upon it and take poſſeſſion, 
without any poſſibility at lau of being afterwards evicted by the 
mortgagor, to whom the land is now for ever dead. But here 
again the courts of equity intetpoſe; and, though a mortgage 


(x) Litt. $338 | (2) Hardr. 466. 
(y) 13d. Y. 357. Cro, Car. 191, 4 
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be thus forfeited, and the eſtate abſolutely veſted in the mort- 
gagee at the common law, yet they will conſider the real value. 
of the tenements compared with the ſum borrowed. And, if 
the eſtate be of greater value than the ſum lent thereon, they 
will allow the mortgagor at any reaſonable time to re-call or 
redeem his eſtate ; paying to the mortgagee his principal, in- 
tereſt, and expences : for otherwiſe, in ſtrictneſs of law, an 
eſtate worth 1000. might be forfeited for non-payment of 
1001. or a leſs ſum. This reaſonable advantage, allowed to 
mortgagors, is called the equity of redemption: and this enables 
a mortgagor to call on the mortgagee, who has poſſeſſion of his 
eſtate, to deliver it back and account tor the rents and profits 
received, on payment of his whole debt and intereſt; thereby 
turning the mortuum into a kind of vivum vadium, But, on 
the other hand, the mortgagee may either compel the ſale of 
the eſtate, in order to get the whole of his money immediately; 
or elſe call upon the mortgagor to redeem his eſtate preſently, 
or, in default thereof, to be for ever forecloſed from redeeming 
the ſame; that is, to loſe his equity of redemption without 
poſſibility of re-call. And alſo, in ſome caſes of fraudulent 
mortgagcs (a), the fraudulent mortgagor forfeits all equity of 
redemption whatſoever, It is not however, uſual for mort- 
gagees to take poſſeſſion of the mortgaged eſtate, unleſs where 
the ſecurity is precarious, or ſmall; or where the mortgagor 
neglects even the payment of intereſt ; when the mortgagee 
is trequently obliged to bring an ejzeAment, and take the land 
into his own hands, in the nature of a pledge, or the pignus 
of the Roman law: whereas, while it remains in the hands of 
the mortgagor, it more reſembles their bypotheca, which was 
where the poſſetion of the thing pledged, remained with the 
debtor (b). But, by flatute 5 Geo. II. c. 20. after payment or ten- 
der by the mortgagor ot principal, intereſt, and coſts, the mort- 
gagee can maintain no cjectment; but may be compelled to re- . 
aſſign his ſecurities, In Glanvil's time, when the univerſal me- 


(a) Stat. 4 & 5 W.& M. c. 16. tradil;;ne nuda conven'ione tenetur. pra- 
(b) Figneris appeliatione cam friprie rie Heile appellatione can'iners 
r-m centiners di im, quae fin ul ellam OGicimus, In/t, l 4.1. 6. 9 7. 

iradilur Creautui, At em, Jude ine 


thod 


160 The RIGHTS 


thod of conveyance was by livery of ſeiſin or corporal tradition 
of the lands, no gage or pledge of lands was good unleſs poſſeſ- 
ſion was alſo delivered to the creditor ; “ ſi non ſequatur ipfius 
c vadii traditio, curia domini regis bujuſmodi privatas con- 
&« ventiones tueri non ſolet:ꝰ for which the reaſon given is, 
to prevent ſubſequent and fraudulent pledges of the ſame 
land; * cum in tali caſu poſſit eadem res pluribus aliis credito- 
46 . tum prius tum poſterius invadiari (c).“ And the 
frauds which have ariſen, ſince the exchange of theſe public 


Book II. 


and notorious conveyances for more private and ſecret bargains, 


have well evinced the wiſdom of our antient law. 


IV. A FourTH ſpecies of eſtates, defeaſible on condition 
ſubſequent, are thoſe held by flatute merchant, and flatute ſta- 
ple; which are very nearly related to the vivum vadium before- 
mentioned, or eſtate held till the profits thereof ſhall diſcharge 
a debt liquidated or aſcertained. For both the ſtatute merchant 
and ſtatute ſtaple are ſecurities for money; the one entered into 
purſuant to the ſtatute 13 Edw. I. de mercatoribus, and thence 
called a ſtatute merchant; the other purſuant. to the ſtatute 
27 Edw. III. c. 9. before the mayor of the ſtaple, that is to ſay, 
the grand mart for the principal commodities or manufaQures 
of the kingdom, formerly held by act of parliament in certain 
trading towns (d), and thence this ſecurity is called a ſtatute 
ſtaple. They are both, I ſay, ſecurities for debts, originally 
permitted only among traders, for the benefit of commerce; 
whereby the lands of the debtor are conveyed to the creditor, 
till out of the rents and profits of them his debt may be ſatis- 


fied: and, during ſuch time as the creditor ſo holds the lands, - 
There is 


he is tenant by ſtatute merchant or ſtatute ſtaple. 
alſo a ſimilar ſecurity, the recognizance in the nature of a 
ſtatute ſtaple, which extends the benefit of this mercantile 


tranſaQion to all the king's ſubjeCts in general, by virtue of 
the ſtatute 23 Hen. VIII. c. 6. 


v. Axor uE fimilar conditional eſtate, created by operation 
of law, for ſecurity and ſatisfaction of debts, is called an eſtate 
(e) J. 16. c. 8, (qa) See hook I. c. 8. 
= | by 
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by elegit. What an elegit is, and why fo called, will be explain- 
ed in the third part of theſe commentaries. At preſent I need 
only mention, that it is the name of a writ, founded on the ſta- 
tute (e) of Weſtm. 2. by which, after a plaintiff has obtained 
judgment for his debt at law, the ſheriff gives him poſſeſſion of 
ore half of the defendant's lands and tenements, to be held, oc- 
cupied, and enjoyed, until his debt and damages are fully paid: 
and during the time he fo holds them, he is called tenant by 
elegit. It is eaſy to obſerve, that this is alſo a mere conditional 
elate, defeaſible as ſoon as the debt is levied. But it is remark- 
able, that the feodal re{traints of alienating lands, and charging 
them with the debts of the owner, were ſoftened much earlier 
and much more effectually for the benefit of trade and com- 
merce, than for any other conſideration. Before the ſtatute of 
quia emptores (f), it is generally thought that the proprietor of 
lands was enabled to alienate no more than a moiety of them: 
the ſtatute therefore of Weſtm. 2. permits only ſo much of 
them to be affected by the proceſs of law, as a man was capa- 
ble of alienating by his own deed. But by the ſtatute de merca- 
toribus (paſſed in the ſame year) (g) the <vbole of a man's lands 
was liable to be pledged in a ſtatute merchant, for a debt con- 
tracted in trade; though only half of them was liable to be 
taken in execution for any other debt of the owner, 


I SHALL conclude what J had to remark of theſe eſtates by 
ſtatute merchant, ſtatute ſtaple, and elegit, with the obſervation 
of ſir Edward Coke (h). “ Theſe tenants have uncertain in- 
« tereſts in lands and tenements, and yet they have but chattels 
«and no frecholds ;*” (which makes them an exception to the 
general rule) © becauſe though they may hold an eſtate of in- 
« heritance, or for life, ut liberum tenementum, until their debt 
« be paid; yet it ſhall go to their executors : for ut is ſimilitu- 
« dinary z and though, to recover their eſtates, they ſhall have 
«the ſame remedy (by aſſiſc) as a tenant of the freehold ſhall 


(eh 13 Ede. 1 c. 18. (e) 13 Fdw. I. 
(t) 18 Edw. I. OR, (h) 1 Inſt. 42, 43. 
Vor. II. | M 


« have, 
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cc have, yet it is but the ſimilitude of a freehold, and nullum f. 
& mile eft idem.“ 'This indeed only proves them to be chattel in. 
tereſts, becauſe they go to the executors, which is inconſiſtent 
with the nature of a freehold : but it does not aſſign the reaſon 
why theſe eſtates, in contradiſtinCtion to other uncertain in- 
tereſts, ſhall veſt in the executors of the tenapt and not the heit; 
which is probably owing to this: that, being a ſecurity and te. 
medy provided for perſonal debts owing to the deceaſed, 9 
which debts the executor is entitled, the law has therefore thus 
directed their ſucceſſion ; as judging it reaſonable, from a prir. 
ciple of natural equity, that the ſecurity and remedy ſhould be 
veſted in them, to whom the debts if recovered would belong, 
And, upon the ſame principle, if lands be deviſed to a man- 
executor, until out of their profits the debts due from the te- 
tator be diſcharged, this intereſt in the lands ſhall be a chattd 
intereſt, and on the death of ſuch executor ſhall go to bis exe. 
cutors (i) : becauſe they, being liable to pay the original te- 
tator's debts, ſo far as his aſſets will extend, are in reaſon er. 
titled to poſſeſs that fund, out of which he has direCted then 
to be paid, | | 


(i) Co, Litt. 42. 


Ch. 11. EF Turues:- | wy 
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Or ESTATES in POSSESSION, REMAINDER, 
AND REVERSION. | 


- 


ITHER TO we have conſidered eſtates ſolely with re- 

gard to their duration, or the quantity of intereſt which 
the owners have therein, We are now to conſider them in ano- 
ther view; with regard to the fime of their enjoyment, when the 
actual pernancy of the profits (that is, the taking, perception, 
or receipt, of the rents and other advantages ariſing therefrom) 
begins. Eſtates therefore, with reſpect to this conſideration, 


there are two ſorts; one created by act of the parties, called a 
remainder ; the other by act of law, and called a reverſſon. 


executed, whereby a preſent intereſt paſſes to and reſides in the 
tenant, not depending on any ſubſequent circumſtance or con- 
tingency, as in the caſe of eſtates executory ) there is little or no- 


ſpoken of, are of this kind; for, in laying down general rules, 
we uſually apply them to ſuch eſtates as are then aQually in the 
tenant's poſſeſſion, But the doctrine of eſtates in expeQancy 
contains ſome of the niceſt and moſt abſtruſe learning in the 
Encl:th law, Theſe wil therefore require a minute diſcuſſion, 


and demand ſome degree of attention. | ; 
M 2 II. Ax 


may either be in poſeſſion, or in expeclancy: and of expectancies 


I. Or eſtates in Hi Hen, (which are ſometimes called eſtates | 


thing peculiar to be obſerved. All the eſtates we have hitherto _ 
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II. Ax eſtate then in remainder may be defined to be, an ec. 
tate limited to take effect and be enjoyed after another eſtate i 
determined. As if a man ſeiſed in fee-ſimple granteth lands i» 
A for twenty years, and, after the determination of the ſaid term, 
then to B and his heirs for ever: here A is tenant for years, g- 
mainder to Bin fee. In the firſt place an eſtate for years is crea: 
ed or carved out of the fee, and given to A; and the reſidue 
remainder of it is given io B. But both theſe intereſts are in fad 
only one eſtate; the preſent term of years and the remainder af. 
terwards, when added together, being equal only to one eſtatei; 
fee (a). They are indeed different parts, but they conſtitut 
only one whzlc: they are carved out of one and the ſame inhe- 
ritance: they are both created, and may both ſubſiſt, together, 


— 


— ae 
—— * 
— 


— 
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- — — . _ 
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the one in poſſeſſion, the other in expectancy. So if land be gran. | 
ed to A for twenty years, and after the determination of the ſai 0 
term to B for life; and, after the determination of B's eſtate fo e 
life, it be limited to C and his heirs for ever: this makes Ate 27 
nant for years, with remainder to B for life, remainder over u th 
C in fee. Now here the eſtate of inheritance undergoes a di- in 
ſon into three portions: there is firſt A's eſtate for years can th 
out of it; and after that B's eſtate for life; and then the whole Pa 
that remains is limited to C and his heirs. And here alſo the ff Is 
eſtate, and both the remainders, for life and jn fee, are one. the 
tate only; being nothing but parts or portions of one entire i- hor 
heritance : and if there were a hundred remainders, it wouldfiil 
be the ſame thing; upon a principle grounded in mathematici 1 
truth, that all the parts are equal, and no more thanequal, tothe witl 
whole. And hence alto it is eaſy to collect, that no remainde der 
can be limited after the grant of an eſtate in fee- ſimple (b): be Aud 
cauſe a fee-ſimple is the higheſt and largeſt eſtate, that a fb whic 
ject is capable of enjoying; and he that is tenant in fee, hath i ane: 
him the whole of the eſtate: a remainder therefore, which » my 
only a portion, or reſiduary part, of the eſtate, cannot be reſerve 7 _ 
after the whole is diſpoſed of. A particular eſtate, with all ti Ip 
: either 


(4) Co, Litt. 143. (b) Pd 29. Vaugh. 269. 
| remainoen 


le) Ce 
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remainders expectant thereon, is only one fee-fimple ; as 40/. 
is part of 1000. and 60. is the remainder of it : Wherefore, 
after a fee-ſimple once veſted, there can no more be a remain- 
der limited thereon, than after the whole 1001. is appropriated 
there can be any reſidue ſubſiſting, 


Tus much being premiſed, we ſhall be the better enabled 
to comprehend the rules that are laid down by law to be ob- 
ſerved in the creation of remainders, and the reaſons upon 
which thoſe rules are founded. a 


1. An, firſt, there muſt neceſſarily be ſome particular eſtate, 
precedent to the eſtate in remainder (c). As, an eflate for years 
to A, remainder to B for life; or, an eſtate for life to A, remain- 


der to B in tail. This precedent eſtate is called the particular 


eſtate, as being only a ſmall part, or particula, of the inherit- 
ance; the reſidue or remainder of which is granted over to ano- 
ther. The neceſſity of creating this preceding particular eſtate, 
in order to make a good remainder, ariſes from this plain reaſon; 
that remainder is a relative expreſſion, and implies that ſome 
part of the thing is previouſly diſpoſed of: for, where the whole 


is conveyed at once, there cannot poſſibly exiſt a remainder; but 


the intereſt granted, whatever it be, will be an eſtate in poſleſ- 
hon, 


Ax eſtate created to commence at a diſtant period of time, 
without any intervening eitate, is therefore properly no remain- 
der: it is the whole of the gift, and not a reſiduary part. 
And ſuch future eſtates can only be made of chattel intereſts, 
which were conſidered in the light of mere conttacts by the 
antient law (d), to be executed either now or hereafter, as the 
contracting parties ſhould agree; but an eſtate of freehold muſt 
be created to commence immediately. For it is an antient rule 
ot the common law, that no eſtate of freehold can be created 
to commence in futuro; but it ought to take effect preſently 
either in poſſeſſion or remainder (e) : becauſe at common law no 


le) Co. Litt. 49. Plowd. 25, | (d) Raym, 131. (e) 5 Rep. 94. 
M 3 frechold 
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freehold in lands could paſs without livery of ſeiſin; which 
muſt operate either immediately, or not at all. It would 
therefore be contradictory, if an eſtate, which is not to com. 
mence till hereafter, could be granted by a conveyance which 
imports an immediate poſſeſſion, Therefore, though a leaſe 
to A for {even ycars, to commence from next Michaelmas, i; 
good ; yet a conveyance to B of lands, to hold to him and 
his heirs for ever from the end of three years next enſuing, i 
void. So that when it is intended to grant an eſtate of free. 
hold, whereof the enjoyment ſhall be deferred till a future 
time, it is neccflary to create a previous particular eſtate, 
which may ſubſiſt till that period of time is completed; and 
for the grantor to deliver immediate poſſeſſion of the land to 
the tenant of this particular eſtate, which is conſtrued to be 
giving poſſeſſion to him in remainder, ſince his eſtate and 
that of the particular tenant are one and the ſame eſtate in 
law. As, where one leaſes to A for three years, with re- 

mainder to B in fee, and makes livery of ſeiſin to A; hereby 
the livery the freehold is immediately created, and ede In 
B, during the continuance of A's term of years. The whole 
eſtate paſſes at once from the grantor to the grantees, and the 
remainder-man is ſeiſed of his remainder at the fame time that 
the termor is poſſeſſed of his term, Ihe enjoyment of it mull 
indeed be deferred till hereafter ; but it is to all intents and 
purpoſes an eſtate commencing in pracſeuti, though to be oc · 
cupied and enjoyed in future. 


As no remainder can be created, without ſuch a precedent 
particular eſtate, therefore the particular eſtate is ſaid to ſup- 
port the remainder,” But a leaſe at will is not held to be ſuch 


a a particular eftate, as will ſupport a remainder over (f). For 


an eſtate at will is of a nature ſo (lender and precarious, that it 
is not looked upon as a portion of the inheritance ; and a por- 
tion muſt firſt be taken out of it, in order to conſtitute a te- 
mainder. Beſides, if it be a freehold remainder, livery ct 
ſeiſin muſt be given at the time of its creation; and the ent!) 
oi the grantor, to do this, determines the eſtate at will in tie 


(F) 8 Rep. 75. 
WS yer) 
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very inſtant in which it is made (g): or, if it be a chattel in- 
tereſt, though perhaps it might operate as a future contract, 
if the tenant for years be a party to the deed of creation, 
yet it is void by way of remainder : for it is a ſeparate inde- 


and every remainder muſt be part of one and the ſame eſtate, 


hence it is generally true, that if the particular eſtate is void 
in its creation, or by any means is defeated afterwards, , the 
remainder ſupported thereby ſhail be defeated allo (): as 
where the particular eſtate is an eſtate for the life of a perſon 


of which condition the grantor enters and avoids the eſtate (); 
in either of theſe caſes the remainder over is void. 


2. As cop rule to be obſerved is this; that the remain- 
der muſt commence or paſs out of the grantor at the time of 
the creation of the particular eſtate w(m). As, where there is 
an eſtate to A for life, with remainder to B in fee: here B's 


ſeiſin is delivered to A of his life eſtate in poſſeſſion. And it is 
this, which induces the neceſſity at common law of livery of 
ſeiſin being made on the particular eſtate, whenever a freebold 
remainder is created, For, if it be limited even on an eſtate for 
years, it is neceſſary that the leſſee for years ſhould have li- 
very of ſeiſin, in order to convey the freehold from and out of 
the grantor ; otherwiſe the remainder is void (n). Not that 
the livery is nece{fary to ſtrengthen the eſtate for years; but, 
a5 livery of the land is requiſite to convey the freehold, and 
yet cannot be given to him in remainder without infringing 
the poſſeſſion of the lc ee for years, therefore the law allows 
ſuch livery, made to the tenant of the particular eſtate, to 
telate and enure to him in remainder, as both are but one eſtate 
in law (0). | 


{s) Dyer. 18. (!) 1 Ton. 58. 
) Raym. 181. | (m) Litt. ö. 671. Plo wd. 28. 
1) Co. Litt, 298. (n) Lift. §. 60. 
% 2 Roll. Abr. 418. (o) Co. Litt. 49. 
M 4 | 3. A THIRD 


pendent contract, diſtin from the precedent eſtate at will; 


out of which the preceding particular eſtate is taken (h). And 


not in eſſe (k); or an eſtate for life upon condition, on breach 


remainder in fee paſſes from the grantor at the ſame time that 
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3. A THIRD rule reſpeQing remainders is this ; that the re. 
mainder muſt veſt in the grantee during the continuance of 
the particular eſtate, or eo inſtant; that it determines (p). As, 
if A be tenant for life, remainder to B in tail; here B's re. 
mainder is veſted in him, at the creation of the particular eſtate 
to A for life: or, if A and B be tenants for their joint lives, 
remainder to the ſurvivor in fee; here, though during their 
joint lives the remainder is veſted in neither, yet on the death 
of either of them, the remainder veſts inſtantly in the ſurvi- 
vor : wherefore both theſe are good remainders. But, if an 
eſtate be limited to A for life, remainder to the eldeſt ſon of 
B in tail, and A dies before B hath any ſon ; here the remain- 
der will be void, for it did not veſt in any one during the con- 
tinuance, nor at the determination, of the particular eſtate: 
and, even ſuppoſing that B ſhould afterwards have a ſon, he 
ſhall not take by this remainder ; for, as it did not veſt at or 
before the end of the particular eſtate, it never can veſt at all, 
but is gone for ever (q). And this depends upon the principle 
before laid down, that the precedent particular eſtate and the 
remainder are one eſtate in law : they muſt therefore ſubſilt 
and be in eſſe at one and the ſame inſtant of time, either dur- 
ing the continuance of the firit eſtate, or at the very inſtant 
when that determines,. ſo that no other eſtate can poſſibly 
.come between them. For there can be no intervening eſtate 
between the particular eſtate, and the remainder ſupported 
thereby (r): the thing ſupported muſt tall t to the ground, if 
once its ſupport be ſcvered from it. 


bei is upon theſe rules, but principally the laſt, that the doc- 
trine of contingent remainders depends. For remainders are 
either veſted or contingent, Veſted remainders (or remain- - 
ders executed, whereby a preſent intereſt paſſes to the party, 
though to be enjoyed in future) as where the eſlate is invari- 
ably fixed, to remain to a determinate perſon, after the par- 


(p) Plowd. 2g. 1 Rep. 66. (.) 3 Rep. 31. 
(4) i Rep. 138, | 


ticular 
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ticular eſtate is ſpent. As if A be tenant for twenty years, 
remainder to B in fee; here B's is a veſted remainder, which 
nothing can defeat, or ſet aſide. 


CoNnTINGENT or executory remainders (whereby no pre- 
ſent intereſt paſſes) are where the eſtate in remainder is limited 
to take effect, either to a dubious and uncertain perſon, or 
upon a dubious and uncertain event; ſo that the particular 
eſtate may chance to be determined, and the remainder never 
take effect (s). 


FirsT, they may be limited to a dubious and uncertain 
perſon. As if A be tenant for life, with remainder to B's el- 
deft fon (then unborn) in tail; this is a contingent remainder, 
for it is uncertain whether B will have a ſon or no: but the 
inſtant that a ſon is born, the remainder is no longer contin= 
gent, but veſted. Though, if A had died before the contin- 
gency happened, that is, before B's ſon was born, the re- 
mainder would have been abſolutely gone; for the particular 
eſtatc was determined before the remainder could veſt, Nays 
by the ſtrict rule of law, if A were tenant for life, remainder 
to his own eldeſt ſon in tail, and A died without iſſue born, 
but leaving his wife enſeint or big with child, and after his 
death a poſthumous ſon was born, this ſon could not take the 
land, by virtue of this remainder ; for the particular eſtate 
determined before there was any perſon in eſſe, in whom the 
remainder could veſt (t). Put, to remedy this hardſhip, it is 
enacted by ſtatute 10 & 11 W. III. c. 16. that poſthumous 
children ſhall be capable of taking in remainder, in the ſame 
manner as if they had been born in their father's lifetime: 


that is, the remainder is allowed to veſt in them, whule yet in 
their mother's vw-orab (u). 


TH1s ſpecies of contingent remainders, to a perſon not in 
being, muſt however be limited to ſome one, that may by 
common poflibility, or potentia propinqua, be in efſe at or 
bctore the particular eſtate determines (w). As if an eſtate be 


4% Rep. 20. (u) See Vol. I. pag. 130. 
(:) alk. 228, 4 Mad. 282.  (w) 3 Bow gh Pag. 13 
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made to A for life, remainder to the heirs of B: now, if A 


| dies before B, the remainder is at an end; for during B's life 


he has no heir, nemo eſt baeres viventis but if B dies firſt, 
the remainder then immediately veſts in the heir, who will be 
entitled to the land on the death of A. 'This is a good contin- 


gent remainder,. for the poſſibility of B's dying before A is 


potentia fropingua, and therefore allowed in law (x). But a 
remainder to the right heirs of B (if there be no ſuch perſon as 
B in eſſe) is void (y). For here there muſt two contingencies 
happen; firſt, that ſuch a perſon as B ſhall be born ; and, 
ſecondly; that he ſhall alſo die during the continuance of the 
particular cſtate; which make it potentia remotiſſima a moſt 
improbable poſſibility. A remainder to a man's eldeſt ſon, 
who hath none, (we have ſeen) is good; for by common poſ- 
ſibility he may have one; but if it be limited ; in particular to 
bis ſon John, or Richard, it is bad, if he have no ſon of that 
name; for it is too remote a poſſibility that he ſhould not only 
have a ſon, but a ſon of a particular name (2). A limitation 
of a remainder to a baſtard before it is born, is not good (a: 
for though the law allows a poſſibility of having baſtards, it 
preſumes it to be a very remote and improbable . contingency, 
Thus may a remainder be contingent, on account of the un- 
certainty of the perſon who 1s to take it. 


AREMAINDER may alſo be contingent, where the perſon 
to whom it is limited is fixed and certain, but the event upon 
which it is to take effect is vague and uncertain. As, where 
land is given to A for life, and in caſe B ſurvives him, then 
with remainder to Bin fee: here Bis a certain perſon, but 
the remainder to him is a contingent remainder, depending 
upon a dubious event, the uncertainty of his ſurviving A. 
During the joint lives of A and B it is contingent : and if B 
dies firſt, it never can veſt in his heirs, but is for ever gone; 
but if A dies firſt, the remainder to B becomes veſted. 


(%) Co. Litt, 378. (2) 6 Rep. 61. 
Hob. 33. (a) Cro. Eliz. 30g. 
CONTI NG ENT 
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Cor IN ENT remainders of either kind, if they amount 
to a frechold, cannot be limited on an eſtate for years, or any 
other particular eſtate, leſs than a freehold. Thus if land be 
granted to A for ten years, with remainder in fee to the right 
heirs of B, this remainder is void (b): but if granted to A for 


life, with a like remainder, it is good. For, unleſs the free- 
hold paſſes out of the grantor at the time when the remainder 


i created, ſuch freehold remainder is void: it cannot paſs out 
of him, without veſting ſomewhere ; and in the caſe of a con- 


tirgent remainder it muſt veſt in the particular tenant, elſe it 


can veſt no waere : unleſs therefore the eſtate of ſuch parti- 
cular tenant be of a freehold nature, the freehold cannot veſt 
in hun, and conſequently the remainder is void, 


Coxrixcrxr remainders maybe defeated, by deſtroying. 


or determining the particular eſtate upon which they depend, 
before the contingency happens whereby they become veſt- 
ed (c). Therefore when there is tenant for life, with divers 
remainders in contingency, he may, not only by his death, 
but by alienation, ſurrender, or other methods, deſtroy and 
determine his own life eſtate, before any of thoſe remainders 
veſt ; the conſequence of which | is that he utterly defeats them 
all. As; if there be tenant for life, with remainder to his 
cldeſt fon unborn in tail, and the tenant for life, before any 
fun is born, ſurrenders his life-eſtate, he by that means de- 


ſeats the remainder in tail to his ſon : for his ſon not being in 


ee, when the particular eſtate determined, the remainder 
could not then veſt ; and, as it could not veſt then, by the 


rules before laid down, it never can veſt at all. In theſe caſes 
therefore it is neceſſary to have truſtees appointed to preſerve” 


the contingent remainders; in whom there is veſted an eſtate 


in remainder for the liſe of the tenant for life, to commence . 


when his determines. It therefore his eſtate for life deter- 
runcs otherwile than by his death, their eſtate, for the reſi- 
due of his natural li ile, will chen take effed, and become a par- 


(Rep. 135, 8 (e) Lid. 66. 138. 
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ticular eſtate in poſſeſſion, ſufficient to ſupport the remain- 


ders depending in contingency. This method is ſaid to have 
been invented by ſir Orlando Bridgman, ſir Geoffery Palmer, 
and other eminent council, who betook themſelves to con- 
veyancing during the time of the civil wars ; in order thereby 
to ſecure in family ſettlements a proviſion for the future chil. 
dren of an intended marriage, who before were uſually left at 
the mercy of the particular tenant for life (d): and when, af- 
ter the reſtoration, thoſe gentlemen came to fill the firſt offi- 
ces of the law, they ſupported this invention within reaſonable 
and proper bounds, and introduced it into general uſe. 


Thus the ſtudent will obſerve how much nicety is requir- 
ed in creating and ſecuring a remainder ; and I truſt he will in 
ſome meaſure ſee the general reaſons, upon which this nicety 
is founded. It were endleſs to attempt to enter upon the par- 
ticular ſubtilties and refinements, into which this doc&trine, 
by the variety of cafes which have occurred in the courſe of 
many centuries, has been ſpun out and ſubdivided : neither 
are they conſonant to the deſign of theſe elementary diſquiſi- 
tions. I muſt not however omit, that in deviſes by laſt will 
and teſtament, (which, being often drawn up when the party 
is ĩnops conſilii, are always more favoured in conſtruction 
than forma] deeds, which are preſumed to be made with great 
caution, fore-thought, and advice) in theſe deviſes, I ſay, 
remainders may be created in ſome meaſure contrary to the 
rules before laid down : though our lawyers will not allow 
ſuch diſpoſitions to be ſtrialy remainders; but call them by 
another name, that of executory deviſes, or deviſes hereafter | 


10 be executed. 


Ax executory deviſe of lands is ſuch a diſpoſition of them 
by will, that thereby no eſtate veſts at the death of the deviſor, 
but only on ſome future contingency. It differs from a re- 
mainder in three very material points: 1. That it needs not 


(d) See Moor, 486, 2 Rally Abr. 797. pl. 12. 2 Sid. 159. 2 Chan. Rep. 179. 
any 
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any particular eſtate to ſupport it. 2. That by it a fee-ſim- 
le or other leſs eſtate, may be limited after a fee-ſimple, 
That by this means a remainder may be limited of a chat- 

tel intereſt, after a particular eſtate for life created in the 


a. :. —* | 


cp 


1. Tux firſt caſe happens when a man deviſes a future 
eſtate, toariſe upon a contingency ; and, till that contingency 
happens, does not diſpoſe of the fee-ſimple, but leaves it to 
deſcend to his heir at law. As if one deviſes land to a feme- 
ſole and her heirs upon her day of marriage: here is in effect 
a contingent remainder without any particular eſtate to ſup- 
pert it; a freehold commencing in futuro. This limitation, 
though it would be void in a deed, yet is good in a will, by 
way of executory deviſe (e). For, ſince by a deviſe a free- 
hold may paſs without corporal tradition or livery of ſeiſin, 
(as it muſt do, if it paſſes at all) therefore it may commence 
in futuro; becauſe the principal reaſon why it cannot com- 
mence in futuro in other caſes, is the neceſſity of actual ſeiſin, 
which always operates in praeſenti, And, ſince it may thus 
commence in futuro, there is no need of a particular eſtate to 
ſupport it ; the only uſe of which is to make the remainder, 
by its unity with the particular eſtate, a preſent intereſt. 
And hence allo it follows, that ſuch an executory deviſe, not 
being a preſent intereſt, cannot be barred by a recovery, ſuf- 
fered before it commences (f). 


2. By executory deviſe a fee, or other leſs eſtate, may be li- 
mited after a fee. And this happens where a deviſor deviſes 
his whole eſtate in fee, but limits a remainder thereon to com- 
mence on a future contingency. As if a man deviſes land to 
A and his heirs ; but if he dies before the age of twenty-one, 
then to B and his heirs : this remainder, though void in a deed, 

is good by way of executory deviſe (g). But in both theſe 
ſpecies of executory deviſes, the contingencies ought to be 
ſuch as may happen within a reaſonable time; as within one 


(e) 1 Sid. 183. 2 Mod, 28g, 
(t) Cro, Jas 593: 1 bs l 
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or more life or lives in being, or within a moderate term of 
years; for courts of juſtice will not indulge even wills, ſo as 
to create a perpetuity, which the law abhors (h): becauſe by 
perpetuities, or the ſettlement of an intereſt, which ſhall go 
in the ſucceſſion preſcribed, without any power of aliena- 
tion) (i) eſtates are made incapable of anſwering thoſe ends, of 
ſocial commerce, and providing for the ſudden contingencies 
of private life, for which property was at firſt eſtabliſhed, 

The utmoſt length that has been hitherto allowed, for the 
contingency of an executory deviſe of either kind to happen 
in, is that of a life or lives in being, and one and twenty 
years afterwards. As when lands are deviſed to ſuch unborn 
ſon of a feme-covert, as ſhall firſt attain the age of twenty 
one, and his heirs ; the utmoſt length of time that can hap- 

pen before the eſtate can veſt, is the life of the mother and the 
ſubſequent infancy of her ſon : and this hath been decreed to 
be a good executory deviſe (x). 


3. By executory deviſe a term of years may be given to one 
man for his life, and afterwards limited over in remainder to 
another, which could not be done by deed : for by law the 
firſt grant of it, to a man for life, was a total diſpoſition of 
the whole term; a life eſtate being eſteemed of a higher and 
larger nature than any term of years (). And, at firſt, the 
ccurts were tender, even in the caſe of a will, of reſtraining 
the deviſee ſor life from aliening the term; but only held, 
that in caſe he died without exerting that 40 of ownerſhip, 
the remainder over ſhould then take place (m: for the te- 
ſtraint of the power of alienation, eſpecially in very long 
terms, was introducing a ſpecies of perpetuity. But, ſoon 
afterwards, it was held (n), that the deviſce for life hath no 
power of aliening the term, ſo as to bar the remainder- man: 
yet in order to prevent the danger of perpetuities, it was ſet- 
tled (0), that though ſuch remainders may be limited to as 
many perſons ſucceſſively as the deviſor thinks proper, yet 


(h) 12 Mod. 287. 1 Vero, 164. (m) Bro. tit. chatteles. 23. Dyer. 74 
(i) Salk, 229. (n) Dyer. 388. 8 Rep. 96. 
(k) Forr. 232. (0) 1 Sd. 451. 
(1) 8 Rep. 95. 
they 
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they muſt all be in eſſe during the life of the firſt deviſee; 


for then all the candles are lighted and are conſumed together, 
and the ultimate remainder is inreality only to that remainder- 
man who happens to ſurvive the reſt : or, that ſuch remainder * 
may be limited to take effect upon ſuch contingency only, as 


muſt happen (if at all) during the life of the firſt deviſee (p) 


Tavs much for ſuch eſtates in expeQancy, as are created 
by the expreſs words of the parties themſelves 3 the moſt in- 
tricate title in the Jaw. There is yet another ſpecies, which 
is created by the act and operation of the law itſelf, and this is 
called a reverſion. 


III. Ax eſtate in rever/-n is the reſidue of an eſtate left in 
the grantor, to commence in poſſeſſion after the determination 
of ſome particular eſtate granted out by him (q). Sir Edward 
Coke (r) deſcribes a reverſion to. be the returning of land to 
the grantor or his heirs after the grant is over. As, if there 
bea gift in tail, the reverſion of the fee is, without any ſpe- 
cial reſervation, veſted in the donor by act of law: and fo alſo 
the reverſion, after an eſtate for life, years, or at will, con- 
tinues in the leſſor. For the fee- ſimple of all lands muſt abide 
ſomewhere; and if he, who was before poſſeſſed of the 
whole, car ves out of it any ſmaller eſtate, and grants it away, 
whatever is not ſo granted remains in him. A reverſion is 
never therefore created by deed or writing, but ariſes from 
conſtruction of law; a remainder can never be limited, unleſs 
by either deed or deviſe, But both are equally transferable, 
when actually veſted, being both eſtates inprarſenti, though 
taking effect in futuro. 


Tux doctrine of reverſions is plainly derived from the feodal 
conſtitution, For, when a feud was granted to a man for life, 
or to him and his iſſue male, rendering either rent, or other 
ſervices ; then, on his death or the failure of iſſue male, the 


(p) Skinn 341. 3 P. Wins, 238. (1) 1 laſt, 142, 
(q) Co. Lic, wy "Ip (1) 1 Iafl, 142 


ſeud 


f 
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feud was determined and reſulted back to the lord or proprie. 
tor, to be again diſpoſed of at his pleaſure. And hence the 
uſual incidents to reverſions are ſaid to be feaky and rent. 
When no rent is reſerved on the particular eſtate, fealty how. 
ever reſults of courſe, as an incident quite inſeparable, and 
may be demanded as a badge of tenure, or acknowlegement 
of ſuperiority ; being frequently the only evidence that the 
lands are holden at all. Where rent is reſerved, it is alſo 
incident, though not inſeparably ſo, to the reverſion (s). The 
rent may be granted away, reſerving the reverſion ; andthe 
reverſion may be granted away, reſerving the rent; by ſpe. 
cial words : but by a general grant of the reverſion, the rent 
will paſs with it, as incident thereto; though by the grant of 
the rent generally, the reverſion will not pals. The incident 
paſſes by the grant of the principal, but not e conver : for the 
maxim of law is, © acceſſorium non ducit, ſed . ſuun 
& principale (t).“ 


'THESE incidental rights of the reverſioner, and the reſpec- 
tive modes of deſcent, in which remainders very frequently 
differ from reverſions, have occaſioned the law to be careful 
in diſtinguiſhing the one from the other, however inaccurately 
the parties themſelves may deſcribe them. For if one, ſeiſed 
of a paternal eſtate in fee, makes a leaſe for life, with remain- 
der to himſelf and his heirs, this is properly a mere rever- 
ſion (u), to which rent and fealty ſhall be incident; and 
which ſhail only deſcend to the heirs of his father's blood, 
and not to his heirs general, as a remainder limited to him by 
a third perſon would have done (w) : for it is the old eſtate, 
which was originally in him, and never yet was out of him. 
And fo likewiſe, if a man grants a leaſe for life to A, reſerv- 
ing rent, with reverſion to B and his heirs, B hath a remain- 
der deſcendible to his heirs general, and not a reverſion to 
which the rent is incident ; but the grantor ſhall be entitled 
to the rent, during the continuance of A's eſtate (x). 


(s) Co. Lite. 8 (w) 3 Lev, 407. 
(t) Ibid. 181, 162. (x ) i And. 23. 
(u) Cro, Eliz, 321, 


1 
: 
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In order to aſſiſt ſuch perſons as have any eſtate i in remain- 
— reverſion, or expectancy, after the death of others, 
inſt fraudulent concealments of their deaths, it is enacted 
by the ſtatute 6 Ann. c. 18. that all perſons on whoſe lives any 
lands or tenements are holden, ſhall (upon application to the 
court of chancery and order made thereupon) once in every 
year, if required, be produced to the court, of its commiſ- 
ſioners; or, upon negle& or refuſal, they ſhall be taken to be 
actually dead, and the perſon entitled to ſuch expectant eſtate 
may enter upon and hold the lands and tenements, un the 
party ſhall appear to be living. 


BEFORE we conclude the doctrine of remainders and rever- 
ſions, it may be proper to obſerve, that whenever a greater 
eſtate and a leſs coincide and meet in one and the ſame perſon, 
without any intermediate eſtate 00, the leſs is immediately 


annihilated; or, in the law phraſe, is ſaid to be merged, that 


is, funk or drowned, in the greater. Thus, if there be te- 
nant for years, and the reverſion in fee-ſimple deſcends to or 
is purchaſed by him, the term of years is merged in the inhe- 
ritance, and ſhall never exiſt any more. But they muſt come 
to one and the ſame perſon in one and the ſame right ; elſe, 
if the freehold be in his own right, and he has a term in right 
of another (en auter droit) there is no merger, "Therefore, 
if tenant for years dies, and makes him who hath the rever- 
ſion in fee his executor, whereby the term of years vells alſo 
in him, the term ſhall not merge; for he hath the fee in his 
own right, and the term of years in the right of the teſtator, 
and ſubject to his debts and legacies. So alſo, if he who hath 
the reverſion in fee marries the tenant for years, there is no 
merger z for he hath the inheritance in his own right, the 
leaſe in right of his wife (2). An e ſtate- tail is an exception to 
this rule: for a man may have in his own right both an eſtate- 
tail and a reverſion in fee; and the eſtate- tail, though a leſs 
eſtate, ſhall not merge in the fee (aj. For eſtates-tail are pro- 


6) 3 Lav. 437. ü a 
() Plow. 418. Jac. 278. Co. * 338. 7 P. 74 


Vol. II. N tected 
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tected and preſerved from merger by the operation and con. 

ſtruction, though not by the expreſs words, of the ſtatute 4; 
donis : which operation and conſtruction have probably ariſen 
upon this conſideration ; that, in the common caſes of merger 
of eſtates for life or years by uniting with the inheritance, the 
particular tenant hath the ſole intereſt in them, and hath full 
power at any time to defeat, deſtroy, or ſurrender them to 
him that hath the reverſion; therefore, when ſuch an eſtate 
unites with the reverſion in fee, the law conſiders it in the 
light of a virtual ſurrender of the inferior eſtate (b). But in 
an eſtate-tail, the caſe is otherwiſe : the tenant for a long 
time had no power at all over it, ſo as to bar or deſtroy it; 
and now can only do it by certain ſpecial modes, by a fine,: 
recovery, and the like (c) : it would therefore have been 
ſtrangely improvident, to have permitted the tenant in tail, 
by purchaſing the reverſion in fee, to merge his particular 
eſtate, and defeat the inheritance of his iſſue : and hence it 
has become a maxim, that a tenancy in tail, which cannot 
be ſurrendered, cannot alſo be merged in the fee. 


(b) Cro, Eliz. 302. (e) See pag. 116. 
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CHAPTER THE TWELFTH, 


Or ESTATES rx SEVERALTY, JOINT-TENAN- 
CY, COPARCENARY, AND COMMON, | 


We. come now to treat of. eſtates, with reſpe&t | to the 
n 


umber and connexions of their owners, the tenants 
who occupy and hold them. And conſidered in this view, 
eſtates of any quality or length of duration, and whether they 
be in actual poſſeſſion or expectancy, may be held in four 
different ways; in ſeveralty, in joint-tenancy, in coparce- 
nary, and in common, | 


I. HE that holds lands or tenements in ſeveralty, or is ſole 
tenant thereof, is he that holds them in his own right only, 
without any other perſon being joined or connected with him 
in point of intereſt, during his eſtate therein. This is the 
moſt common and uſual way of holding an eſtate ; and there- 
tore we may make the ſame obſervations here, that we did 


upon eſtates in poſſeſſion, as contradiſtinguiſhed from thoſe 
in expectancy, in the preceding chapter: that there is little 
or nothing peculiar to be remarked concerning it, ſince all 
eſtates are ſuppoſed to be of this ſort, unleſs where they are 
exprelsly declared to be otherwiſe; and that, in laying down 
general rules and doQrines, we uſually apply them to ſuch 
eſtates as are held in ſeveralty. I ſhall therefore proceed to 
conſider the other three ſpecies of eſtates, in which there are 
always a plurality of tenants. 


Na II. Ax 
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II. Ax eſtate in joint-tenancy is where lands or tenements are 
granted to two or more perſons, to hold in fee- ſimple, fee-tail, 
for life, for years, or at will. In conſequence of ſuch grants the 
eſtate is called an eſtate in joint-tenancy (a), and ſometimes an 
eſtate in jointure, which word as well as the other ſignifies a 
union or conjunction of intereſt; though in common ſpeech the 
term, jointure, is now uſually confined to that joint eſtate, 
which by virtue of the ſtatute 27 Hen. VIII. c. 10. is frequent- 
ly veſted in the huſband and wife before marriage, as a ful 
ſatisfaction and bar of the woman's dower (b). 


Ix unfolding this title, and the two remaining ones in the 
preſent chapter, we will firſt enquire, how theſe eſtates may 
be created; next, their properties and reſpective incidents; 


and laſtly, how they may be ſevered or deſtroyed. 


1. Thx creation of an eſtate in joint-tenancy depends on the 
wording of the deed or deviſe, by which the tenants claim title; 
for this eſtate can only ariſe by purchaſe or grant, that is, by 
the act of the parties, and never by the mere act of law. Now, 
if an eſtate be given to a plurality of perſons, without adding 
any reſtrictive, excluſive, or explanatory words, as if an eſtate 
be granted to A and B and their heirs, this makes them imme- 
diately joint-tenants in fee of the lands. For the law interprets 
the grant ſo as to make all parts of it take effect, which can 
only be done by creating an equal eſtate in them both. As 
therefore the grantor has thus united their names, the law gives 
them a thorough union in all other reſpects. For, 


2. THE properties of a joint eſtate are derived from its unity, 
which is fourfold ; the unit y of intereſt, the unity of title, the 
unity of time, and the unity of poſſeſſian: or, in other words, 
joint-tenants have one and the ſame intereſt, accruing by one 
and the ſame conveyance, commencing at one and the ſame 
time, and held by one and the ſame undivided poſſeſſion. 


(a) Litt. F. 277. | (b) See pag. 137. 
| Fir: Ts 
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F1rsr, they muſt have one and the ſame intereſt. One oint- 
tenant cannot be entitled to one period of duration or quantity 
of intereſt in lands, and the other to a different: one cannot be 
tenant for life, and the other for years: one cannot be tenant in 
fec, and the other in tail (c). But, if land be limited to A and B 
for their lives, this makes them joint-tenants of the freehold ; 
if to A and B and their heirs, it makes them joint-tenants of the 
inheritance (d). If land be granted to Aand B for their lives and 
to the heirs of A; here Aand B are joint-tenants of the freehold 
during their reſpective lives, and A has the remainder of the fee 
in ſeveralty: or, if land be given to A and B, and the heirs of 
the body of A; here both have a joint eſtate for life, and A hath 
a ſeveral remainder in tail (e). Secondly, joint-tenants muſt al ſo 
have an unity of title: their eſtate muſt be created by one and 
the ſame act, whether legal or illegal; as by one and the ſame 
grant, or by one and the ſame diſſeiſin (f). Joint-tenancy cannot 
ariſe by deſcent or act of law; but merely by purchaſe, or ac- 
quiſition by the act of the party: and, unleſs that act be one 
and the ſame, the two tenants would have different titles; and if 
they had different titles, one might prove good, and the other 

bad, which would abſolutely deſtroy the jointure. "Thirdly, there 
muſt alſo be an unity of time: their eſtates muſt be veſted at one 
and the ſame period, as we!l by one and the ſame title. As in 
caſe of a preſent eſtate made to A and B; or a remainder in fee 
to A and B after a particular eſtate; in either caſe A and B are 
oint-tenants of this preſent eſtate, or this veſted remainder. But 
„after a leaſe for life, the remainder be limited to the heirs of 
Aand B; and during the continuance of the particular eſtate A 
dies, which veſts the remainder of one moiety in his heir; and 
then B dies, whereby the other moiety becomes veſted in the 
heir of B: now A's heir and B's heir are not joint-tenants of 
this remainder, but tenants in common; for one moiety veſted 
atone time, and theothermoiety veſtedatanother (g). Yet, where 


(c) Co. Lite, 188, | ) Lid. C. 278. 

(d) Lit, F. 277. (8) Co. Litt, 188. 
(s) Lid. F. 283. - 
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a feoffment was made to the uſe of a man, and ſuch wife a 
he ſhould afterwards marry, for term of their lives, and he 
afterwards married ; in this caſe it ſeems to have been held 
that the huſband and wife had a joint eſtate, though veſted 
at different times (h): becauſe the uſe of the wife's eſtate waz 
in abeyance and dormant till the intermarriage : and, being 


then awakened, had relation back, and took effect from the 


original time of creation. Laſtly, i in joint-tenancy, there 
muſt be an unity of poſſeſſion. Joint-tenants are faid to be 
ſeiſed per my et per tout, by the half or moiety, and by all; 

that is, they each of them have the entire poſſeſſion, as wel 
of every parcel as of the whole (i). They have not, one of 
them a ſeiſin of one half or moiety, and the other of the other 
moiety ; neither can one be excluſively ſeiſed of one acre, and 
his companion of another ; but each have an undivided moiety 
of the whole, and not the whole of an undivided moiety (F. 


Urox theſe principles, of a thorough and intimate union of 


intereſt and poſſeſſion, depend many other conſequences and 


incidents to the joint-tenant's eſtate, If two joint-tenants let 
a a verbal leaſe of their land, reſerving rent to be paid to one of 
them, it ſhall enure to both, in reſpect of the joint rever- 
ſion (I). If their leſſee ſurrenders his leaſe to one of them, it 
ſhall alſo enure to both, becauſe of the privity, or relation ol 
their eſtate (m). On the ſame reaſon, livery of ſciſin, made 
to one joint-tenant, ſhall enure to both of them (n) : and the 
entry, or re- entry, of one joint-tenant is as effectual in law 
as if it were the act of both (o). In all actions alſo relating 
to their joint eſtate, one joint-tenant cannot ſue or be ſued 
- without joining the other (p). But if two or more joint-te- 
nants be ſeiſed of an advowſon, and they preſent different 
clerks, the biſhop may refuſe to admit either; becauſe nei- 
ther joint-tenant hath a ſeveral right of patronage, but each. 


(b Dyer. 340. 1 Rep. 101, (1) Co. Litt. 214. 
(i) itt. & 288, g Rep. 10. (em) Pid. 192. 
mo Qu1libet tetum tenet et nihil te- (n) Ibid. 49. 
wet; ſrrl.cet, rotum in communi, et ibi! (o) Vid. 319. 364. 
/-pare! ier fe, Bract. 4. 5. c. 26. (p) Vid. 195, 
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ſeiſed of the whole: and, if they do not both agree within fix 
months, the right of preſentation ſhall lapſe. But the ordi- 
nary may, if he pleaſes, admit a clerk preſented by either, 
for the good of the church, that divine ſervice may be regu- 
larly performed; which is no more than he otherwiſe would 
be entitled to do, in caſe their diſagreement continued, ſo as 
to incur a lapſe : and, if the clerk of one joint-tenant be ſo 
admitted, this ſhall keep up the title in both of them; in re- 
ſpect of the privity and union of their eſtate (q). Upon the 
ſame ground it is held, that one joint- tenant cannot have an 
action againſt another for treſpaſs, in reſpect of the land (r); 
for each has an equal right to enter upon any part of it. But 
one joint-tenant 1s not capable by himſelf to do any act, which 
may tend to defeat or injure the eſtate of the other; as to let 
leaſes, or to grant copyholds (s) : and, if any waſte be done, 
which tends to the deſtruction of the inheritance, one joint- 
tenant may have an action of waſte againſt the other, by con- 
ſtruction of the ſtatute Weſtm. 2. c. 22.(t). So too, though 
at common law no action of account lay for one joint- tenant 
againſt another, unleſs he had conſtituted him his bailiff or re- 
ceiver (u), yet now by the ſtatute 4 Ann. c. 16. joint-tenants 
may have actions of account againſt each other, for receiving 
more than their due ſhare of the profits of the tenements held 
in joint-tenancy. 8 


From the ſame principle alſo ariſes the remaining grand 
incident of joint eſtates; 'v/z. the doctrine of ſurvivorſhip : 


by which, when two or more perſons are ſeiſed of a joint 


eſtate of inheritance, for their own lives, or pur auter vie, 
or are jointly poſſeſſedof any chattel intereſt, the entire tenancy 
upon the deceaſe of any of them remains to the ſurvivors, and 
at length to the laſt ſurvivor ; and he ſhall be entitled to the 
whole eſtate, whatever it be, whether an inheritance. or a 
common freehold only, or even a leſs eſtate (d. This is the 
natural and regular conſequence of the union and entirety of 
their intereſt, The intereſt of two joint - tenants is not only 


(q) Co. Litt. 186. (t) 2 Inſt. 403. 
60) 3 Leon, 262. (v) Co. Litt. 200. 


(s) Leon. 234. (w) Litt. §. 280, 281. 
| | N 4 | equal 
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equal or ſimilar, but alſo is one and the ſame. One has not 
originally a diſtin& moiety from the other ; but, if by any 
ſubſequent act (as by alienation or forteiture of either) the in. 
tereſt becomes ſeparate and diſtinQ, the joint- tenancy inſtantly 
ceaſes. But, while it continues, each of two joint- tenantz 
has a concurrent intereſt in the whole; and therefore, on the 
death of his companion, the ſole intereſt in the whole remains 
to the ſurvivor, For the intereſt, which the ſurvivor origi- 
nally had, is clearly not deveſted by the death of his compa- 
nion; and no other perſon can now claim to have a Joint 
eftaic with him, for no one can now have an intereſt in the 
whole, accruing by the ſame title, and taking effect at the 
ſame time with his own ; neither can any one claim a ſeparate 
intereſt in any part of the tenements; for that would be to 
deprive the ſurvivor of the right which he has in all, and 
every part. As therefore the ſuivivor's c ginal intereſt in the 
whole ſtill remains; and as no one can now be admitted, ei- 
ther jointly or ſeverally, to any ſhare with him therein; it 
follows, that his own intereſt muſt now be entire and ſeveral, 
and that he ſhall alone be entitled to the whole eſtate (what- 
ever it be) that was created by the original grant. 


TH1s Tight of ſurvivorſhip is called by our antient au- 
thors (x) the Jus accreſcendi, becauſe the right, upon the 
death of one joint-tenant, accumulates and increaſes to the 
| ſurvivors; or, as they themfelves expreſs it, * pars ills 
ic communis accreſcit ſuperſlitibus, de perſona in perſonan, 
e uſque ad ultimum ſuperſlitem.” And this jus accreſcend! 
ought to be mutual; which I apprehend to be the realon 
why neither the king (y), nor any corporation (z,), can bea 
zoint-tenant with a private perſon, For here is no mutuality: 
the private perſon has not even the remoteſt chance of being 
ſeiſed of the entirety, by benefit of ſurvivorſhip, for the king 
and the corporation can never die. 


(x) Bractan. L 4. tr. 3. c. 9. J. 3. (y) Co. Litt. 190. Finch, L. 83. 
Fleta, J. 3. c. 4. (3) 2 Lev, 12. | 15 
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3. Wr are, laſtly, to enquire, how an eſtate in joint- te- 
nancy may be ſevered and deſtroyed. And this may be done 
by deſtroying any of its conſtituent unities. 1. That of time, 
which reſpects only the original commencement of the joint 
eſtate, cannot indeed (being now paſt) be affected by any 


ſubſequent tranſactions. But, 2. The joint-tenant's eſtate _ 


may be deſtroyed, without any alienation, by merely diſunit- 
ing their poſleſſion. For joint-tenants being ſeiſed per my et 
per tout, every thing that tends to narrow that intereſt, ſo 
that they ſhall not be ſeiſed throughout the whole, and 
throughout every part, is a ſeverance or deſtruction of the 
ointure. And therefore, if two joint-tenants agree to part 


their lands, and hold them in ſeveralty, they are no longer 


joint-tenants; for they have now no joint intereſt in the 
whole, but only a ſeveral intereſt reſpectively in the ſeveral 
parts, And, for that reaſon alſo, the right of ſurvivorſhip is 
by ſuch ſeparation deſtroyed (a), By common law all the 
joint-tenants might agree to make partition of the lands, but 
one of them could not compel the others ſo to do (b) : for, 
this being an eſtate originally created by the act and agree- 
ment of the parties, the law would not permit any one or 
more of them to deſtroy the united poſſeſſion without a ſimi- 
lar univerſal conſent (c). But now by the ſtatutes 31 Hen. 
VIII. c. I. and 32 Hen. VIII. c. 32. joint-tenants, either of 
inheritances or other leſs eſtates, are compellable by writ of 
partition to divide the lands. 3. The jointure may be de- 
{troyed, by deſtroying the unity of title. As if one joint- te- 
nant alienes and conveys his eſtate to a third perſon: here the 
joint-tenancy is ſevered, and turned into tenancy in com- 
mon (d); for the grantee and the remaining joint-tenant hold 
by different titles, (one derived from the original, the other 
ftom the ſubſequent grantor) though, till partition made, the 


(x) Co. Litt 188. 193. omnes qui rem communem habent, ſed 
(b) Litt. §. 290. certi ex his, dividere defideran! , hee 
(c) Thus, ty the civil law, nemo in- judicium inter cer accipi peteſt. (H. 

d compellitzy ad communicuem, (Mf. 10.3.8.) 
iz, 6. 26. F. 4.) And again: fi non d) Litt. F. 292. : 
| unity 
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unity of poſſeſſion continues. But a deviſe of one's ſhare by 
will is no ſeverance of the jointure: for no teſtament takes ef. 
fect till atter the death of the teſtator, and by ſuch death the 
right of the ſurvivor (which accrued at the original creation of 
the eſtate, and has therefore a priority to the other) (e) is al. 
ready veſted (f). 4. It may alſo be deſtroyed, by deſtroying 
the unity of intereſt. And therefore, if there be two joint- 
tenants for life, and the inheritance is purchaſed by or de- 
ſcends upon either, it is a ſeverance of the jointure (g): though, 
if an eſtate is originally limited to two for life, and after to 
the heirs of one of them, the freehold ſhall remain in jointure, 
without merging in the inheritance ; becauſe, being created 
by one and the ſame conveyance, they are not ſeparate eſtates, 
(which is requiſite in order to a merger) but branches of one 
entire eſtate (b). In like manner, if a joint-tenant in fee 
makes a leaſe for life of his ſhare, this defeats the jointure (i); 
for it deſtroys the unity both of title and of intereſt, And, 
whenever or by whatever means the jointure ceaſes or is ſe. 
vered, the right of ſurvivorſhip or jus accreſcendi the ſame in- 
ſtant ceaſes with it (k). Yet, if one of three joint-tenant 
alienes his ſhare, the two remaining tenants ſtill hold their 
parts by joint-tenancy and ſurvivorſhip (I): and, if one of 
three joint-tenants releaſes his ſhare to one of his companions, 
tough the joint-tenancy is deſtroyed with regard to that part, 
yel the two remaining parts are ſtill held in jointure (m); for 
they ſtill preſerve their original conſtituent unities, But 
when, by an act or event, different intereſts are created in 
the ſeveral paris of the eſtate, or they are held by different ti- 
tles, or if merely the poſſeſſion is ſeparated ; ſo that the te- 
rants have no longer theſe four indiſpenſable properties, 4 
ſameneſs of intereſt, an undivided poſſeſſion, a title veſted at 
one ard the ſame time, and by one and the ſame act or grant; 
the jointure is inftantly dillolved, 


( Tus accreſend; prarfertur ultie (*) N. bil de re accreſcit ei, qui . 
ae wilantati, Co Lit, 165. iin re quando jus accreſcerct habet. 
(t} Litt. F. 287. Co. Litt. 188. 

(E Co, I. Iz. 470. (1) Litt. $. 294. 
(hy 2 Ren 60. Co. Litt. 152, (in) loid, d. 304. 
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Ix general it is advantageous for the joint-tenants to dif- 
ſolve thesjointure 3 ſince thereby the right of ſurvivorſhip is 
taken away, and each may tranſrait his own part to his own 
heirs, Sometimes however it is diſadvantageous to diſſolve the 
joint eſtate: as if there be joint-tenants for life, and they 
make partition, this diſſolves the jointure; and, though be- 
fore they each of them had an eſtate in the whole for their 
own lives and the life of their companion, now they have an 
eſtate in a moiety only for their own lives merely ; and, on 
the death of either, the reverſioner ſhall enter on his moi- 
ety (m). And, therefore, if there be two joint-tenants 
for life, and one grants away his part for the life of his com- 
panion, it is a forfeiture (o): for, in the firſt place, by the 
ſeverance of the jointure he has given himſelf in his own 
moiety only an eſtate for his own life; and then he grants the 
ſame land for the life of another: which grant, by a tenant 
for his own life merely, is a forfeiture of his eſtate (p) ; for 
it is creating an eſtate which may by poſſibility laſt longer 
than that which he is legally entitled to. 


* 


III. Ax eſtate held in coparcenary is where lands of inhe- 
ritance deſcend from the anceſtor to two or more perſons, It 
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tail dies, and his next heirs are two or more females, his 
daughters, ſiſters, aunts, couſins, or their repreſentatives; 
in this caſe they ſhall all inherit, as will be more fully ſhewn, 
when we treat of the deſcents hereafter : and theſe co-heirs 
are then called coparcenersz; or, for brevity, parceners 
only (g). Parceners by particular cuſtom are where lands 
deſcend, as in gavelkind, to all the males in equal degree, as 
ſons, brothers, uncles, c. (r). And, in either of theſe _ 
caſes, all the parceners put together make but one heir; and 
have but one eſtate among them (5). | 


a 


(n) 1 Jones, 86. (q) Litt. F 241. 242. 
() 4 Leon. 237. () 6:4. 265 
(p) Co, Lit. 232. (5) Co. Liit. 163, 
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Tus properties of parceners are in ſome reſpeQs like thoſe 
of joint-tenants; they having the ſame unities of intereſt, title, 
and poſſeſſion. They may ſue and be ſued jointly for matter; 
relating to their own lands (t): and the entry of one of them 
ſhall in ſome caſes enure as the entry of them all (u). They 


cannot have an action of treſpaſs againſt each other: but 


herein they differ from joint-tenants, that they are alſo ex- 
cluded from maintaining an action of waſte (w); for copar. 
ceners could at all times put a ſtep to any waſte by a writ of 
partition, but till the ſtatute of Henry the eighth joint-te. 
nants had no ſuch power. Parceners alſo differ materially 
from joint-tenants in four other points: 1. They always 
claim by deſcent, whereas joint- tenants always claim by pur. 
chaſe. Therefore if two ſiſters purchaſe lands, to hold to 
them and their heirs, they are not parceners, but joint-te- 
nants (x) : and hence it likewiſe follows, that no lands can 
be held in coparcenary, but eſtates of inheritance, which are 
of a deſcendible nature; whereas not only eſtates in fee and 
in tail, but for life or years, may be held in ,joint-tenancy, 
2. There is no unity of time neceſſary to an eſtate in copar- 
cenary. For it a man hath two daughters, to whom his eſtate 
deſcends in coparcenary, and one dies before the other ; the 
ſurviying daughter and the heir of the other, or, when both 
are dead, their two heirs, are ſtill parceners (y); the eſtate 
veſting in each of them at different times, though it be the 
ſame quantity of intereſt, and held by the ſame title. 3. Par- 
ceners, though they have a unity, have not an entirety, of ir- 
tereſt. They are properly entitled each to the whole of a 
diſtin moiety (2); and of courſe there is no jus accreſcendi, 
or ſurvivorſhip between them: for each part deſcends ſeve- 
rally to their reſpective heirs, though the unity of poſſeſſion 
continues. And as long as the lands continue in a courſe of 
deſcent, and united in poſſeſſion, ſo long are the tenants 
thereof, whether male or female, called parceners. But if 
the poſſeſſion be once ſcvered by partition, they are no longer 


(t) Co. Litt. 164. (x) Lite. §. 284. 
(u) 157d. 188 243. (5% Co. Litt. 164. 174. 


l) alalt, 403. | 2) Void. 163, 164. | 
| Parce- 


.* Www Yu ans eas aa as ama ac 4. 


Ch. 12. of THi NG 8. 189 


rce 
_ her ſhare, though no partition be made, then are the 


lands no longer held in coparcenary, but in common (a). 


PARCENERS are ſo called, faith Littleton (b), becauſe they 
may be conſtrained to make partition, And he mentions many 
methods of making it (c) ; four of which are by conſent, and 
one by compulſion. The firſt is, where they agree to divide 
the lands into equal parts in ſeveralty, and that each ſhall 
have ſuch a determinate part. The ſecond is, when they 
agree to chuſe ſome friend to make partition for them, and 
then the ſiſters ſhall chuſe each of them her part according to 
ſeniority of age; or otherwiſe, as ſhall be agreed. The pri- 
vilege of ſeniority is in this caſe perſonal ; for if the eldeſt 
ſiſter be dead, her iſſue ſhall not chuſe firſt, but the next ſiſ- 
ter, But, if an advowſon deſcend in coparcenary, and the 
ſiſlers cannot agree in the preſentation, the eldeſt and her if- 
ſue, nay her huſband, or her aſſigns, ſhall preſent alone, be- 
fore the younger (d). And the reaſon given is that the former 
privilege, of priority in choice upon a diviſion, ariſes from an 
act of her own, the agreement to make partition; and there- 
fore is merely perſonal: the latter, of preſenting to the liv- 
ing, ariſes from the act of the law, and is annexed not only 
to her perſon, but to her eſtate alſo, A third method of par- 
tition is, Where the eldeſt divides, and then ſhe ſhall chuſe 
liſt ; for the rule of law is, cupus eff diviſio, alterius e elec- 
tio, The fourth method is where the fillers agree to caſt lots 


for their ſhares. And theſe are the methods by conſent. 


That by compulſion is, where one or more ſue out a writ of 
partition*againſt the others; whereupon the ſheriff ſhall go 
to the lands, and make partition thercof by the verdict of a 
jury there impanelled, and aſſign to each of the parceners her 
part in ſeveralty (e). But there are ſome things which are 


(2)1.itt. & 30g. ceedino* on 4 writ of partition, of lande 
(b) Y. 241. held either in joint-tenancy, parcena- 
(c) F. 243 ta 264. 3 ry, or common, than was uſed at the 
(d) Co. Litt. 166. 3 Rep 22. common law, is chalked out and pro- 


(e) By ſtatute 8 & 9 W. III. c. 3. aa vided. 
eaker method of carrying on the pro- | 


ners, but tenants in ſeveralty; or if one parcener ali- 
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in their nature impartible. The manſion-houſe, common of 
eſtovers, common of piſcary uncertain, or any other common 
without int, ſhall not be divided; but the eldeſt ſiſter, if ſhe 
pleaſes, ſhall have them, and make the others a reaſonable 
ſatisfaction in other parts of the inheritance : or, if that can. 
not be, then they ſhall have the profits of the” thing by turns, 
in the ſame manner as they take the advowſon( ). 


THERE is yet another conſideration attending the eſtate in 
coparcenary; that if one of the daughters has had an eſtate 
given with her in frankmarriage by her anceſtor (which we 
may remember was a ſpecies of eſtates-tail, freely given by a 
relation for advancement of his kinſwoman in marriage) (g) in 
this caſe, if lands deſcend from the ſame anceſtor to her and 
her ſiſters in fee-ſimple, ſhe or her heirs ſhall have no 
ſhare of them, unleſs they will agree to divide the lands ſo 
given in frankmarriage in equal proportion with the reſt of 
the lands deſcending (h). This mode of diviſion was known 
in the law of the Lombards (i); which directs the woman o 
preferred in marrjage, and claiming her ſhare of the inheri- 
tance, mittere in confuſum cum ſororibus, quantum pater 
aut frater ei dederit, quando ambulaverit ad maritum. With 
us it is denominated bringing thoſe lands into hotchpot (c; 
which term I ſhall explain in the very words of Littleton (1): 
ce it ſeemeth that this word, hotchpot, is in Engliſh, a pud- 
« ding ; for in a pudding is not commonly put one thing alone, 
tc but one thing with the other things together.” By this 
houſewifcly metaphor our anceſtors meant to inform us (m), 
that the lands, both thoſe given in frankmarriage and thoſe 
deſcending in fee-ſimple, ſhould be mixed and blended toge- 
ther, and then divided in equal portions among all the daugh- 
ters. But this was left to the choice of the donee in frank- 
marriage; and if ſhe did not chuſe to put her lands in hotch- 
pot, ſhe was preſumed to be ſufficiently provided for, and the 


(f) Co. Litt. 164, 165, (i) J. 2. f. 14. c. 18. 
(g) See pag. 115. (k) Britton. c. 72. 
(K) Bratton, J. 2, c. 34. Litt, §. (I) §. 267. 


2660 273. m) Litt. F. 268. of 
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reſt of the inheritance was divided among her other ſiſters. 
The law of hotchpot took place then only, when the other 
lands deſcending from the anceſtor were lee. ſimple ; for, if 
they deſcended in tail, the donee in frankmarriage was enti- 
tled to her ſhare, without bringing her lands ſo given into 
hotchpot (n). And the reaſon is, becauſe lands deſcending in 
fee-ſimple are diſtributed by the policy of law, for the main- 
tenance of all the daughters; and, if one has a ſufficient pro- 
viſion out of the ſame inheritance, equal to the reſt, it is not 
reaſonable that ſhe ſhould have more : but lands, deſcending 
in tail, are not diſtributed by the operation of law, but by the 
deſignation of the giver, per formam doni ; it matters not 
therefore how unequal this diſtribution may be. Alſo no 
lands, but ſuch as are given in frankmarriage, ſhall be brought 
into hotchpot ; for no others are looked upon in law as given 


for the advancement of the woman, or by way of marriage- 


portion (o). And therefore, as gifts in frankmarriage are fal- 
len into diſuſe, I ſhould hardly have mentioned the law of 
hotchpot, had not this method of diviſion been received and 
copied by the ſtatute for diſtribution of perſonal eſtates, which 
we ſhall hereafter conſider at large. 


Tur eſtate in coparcenary may be diſſolved, either by par- 
tition, which diſunites the poſſeſſion ; by alienation of one 
parcener, which diſunites the title, and may diſunite the in- 
tereſt ; or by the whole at laſt deſcending to and veſting in 
one ſingle perſon,” which brings it to an eſtate in ſeveralty. 


IV. TrxnanTs in common are ſuch as hold by ſeveral and 
qiſtinct titles, but by unity of poſſeſſion ; becauſe none know- 
eth his own ſeveralty, and therefore they ſhall occupy pro- 
miſcuouſly (p). This tenancy therefore happens, where 
there is an unity of poſſeſſion merely, but perhaps an entire 
diſunion of intereſt, of title, and of time. Fer, if there be 
two tenants in common of lands, one may hold his part in 
fee-ſimple, the other in tail, or for life; ſo that there is no 


(n) Lite, F. 274.  _ (s) Bid. 273. (p) Bid. 292. 
. neceſſary 
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neceſſary unity of intereſt: one may hold by deſcent, the 


other by purchaſe; or the one by purchaſe from A, the other 
by purchaſe from B; ſo that there is no unity of title: one' 
eſtate may have been veſted fifty years, the other's but ye. 
terday ; for there is no unity of time. The only unity there 
is, is that of poſſeſſion ; and for this Littleton gives the true 
reaſon, becauſe no man can certainly tell which part is his 
own: otherwiſe even this would be ſoon deſtroyed. 


Tr N AN cx in common may be created, either by the de- 
ſtruction of the two other eſtates, in joint-tenancy and copar- 


cenary, or by ſpecial limitation in a deed. By the deſtruc- 


tion of the two other eſtates, I mean ſuch deſtruction as does 
not ſever the unity of poſſeſſion, but only the unity of title or 
intereſt, As, if one of two joint-tenants in fee alienes his 
eſtate for the life of the alienee, the altenee and the other joint- 
tenant ate tenants in common: for they now have ſeveral 

titles, the other joint-tenant by the original grant, the alienee 
by the new alienation (q) ; and they alſo have ſeveral inte- 
reſts, the former joint-tenant in fee- ſimple, the alienee for 
his own life only. So, if one joint-tenant gives his part to A 

in tail, and the other gives his to B in tail, the donees are 
tenants in common, as holding by different titles and convey- 
ances (r). If one of two parceners alienes, the alienee and the 
remaining parcener are tenants in common (s); becauſe they 
hold by different titles, the parcener by deſcent, the alience 


by purchaſe. So likewiſe, if there be a grant to two men, ot. 


two women, and the heirs of their bodies, here the grantees 
ſhall be joint-tenants of the life-eſtate, but they ſhall hare 
ſeveral inheritances; becauſe they cannot poſſibly have one 
heir of their two bodies, as might have been the caſe had the 
limitation been to a man and woman, and the heirs of their bo- 
dies begotten (t): and in this, and the like caſes, their i- 
ſues ſhall be tenants in common; becauſe they muſt claim 
by different titles, one as heir of A, and the other as heir of Þ; 


(8g) Litt. &. 293, (+) Ibid. zog. 
{cr} Ibid, 295, (1) d. 283. 1 
NN all 


Ch. 12: of Trincs. 193 


and thoſe too not titles by purchaſe, but deſcent. In ſhorts 
whenever an eſtate in joint-tenancy or coparcenary is diſſolved, 
ſo that there be no partition made, but the unity of poſſeſſion 
continues, it is turned into a tenancy in common. 


A TENANCY in common may alſo be created by expreſs li- 
mitation in a deed: but here care muſt be taken not to inſert 
words which imply a joint eſtate ; and then if lands be given to 
two or more, and it-be not joint-tenancy, it muſt be a tenancy 
in common. But the law is apt in its conſtruQions to favout 
joint tenancy rather than tenancy in common (u); becauſe the 
diviſible ſervices iſſuing from land (as rent, Ec.) are not divid- 
ed, nor the entire ſervices (as fealty) multiplied, by] joint-te- 
W nancy, as they muſt neceſſarily be upon a tenancy in common. 
Land given to two, to be holden the one moiety to one, and the 
other moiety to the other, is an eſtate in common (w); and, 
if one grants to another half his land, the grantor and grantee 
are alſo tenants in common (x) : becauſe, as has been before (y) 
obſerved, joint-tenants do not take by diſtin& halves or moie- 
ties; and by ſuch grants the diviſion and ſeveralty of the eſtate 
is ſo plainly expreſſed, that it is impoſſible they ſhould take a 
joint intereſt in the whole of the tenements. But a deviſe to 
two perſons, to hold jointly and ſeverally, is a joint-tenancy 
© becauſe that is implied in the word “ jointly,” even though 
the word © ſeverally” ſeems to imply the direct reverſe (2): 
and an eſtate given to A and B, egually to be divided between 
them, though in deeds it hath been ſaid to be a joint-tenancy(a), 
(for it implies no more than the law has annexed to that eſtate, 
rig, diviſibility) (b) yet in wills it is certainly a tenancy in 
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e common (c); becauſe the deviſor may be preſumed to have 

e meant what is moſt beneficial to both the deviſees, though his 

8 meaning is imperfectly expreſſed. And this nicety in the 

. wording of grants makes it the moſt uſual as well as the ſafeſt 

x | 

(v) Salk. Poph. 

1 (w) Lite, 1 5 l Tau oF abr. 291. 
7) Ibid, 299. ; (b) 1 Þ. Wms. 17. e 
(1) See pag. 182, (e) 3 Rep. 39. 1 Ventr. 32. : 
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way, when a tenancy in common 1s meant to be created, to adj 
expreſs words of excluſion as well as deſcription, and limit the 
eſtate to A and B, to hold as tenants in common, and nt a 


joint-tenanis. 


As to the incidents attending a tenancy in common: tenan; 
in common (like joint-tenants) are compellable by the ſtatute 
of Henry VIII and William III, before-mentioned(6), to make 
partition of their lands; which they were not at common lay, 
They properly take by diitinEt moieties, and have no entire 
of intereſt ; and therefore there is no ſurvivorſhip between te. 
nants in common. Their other incidents are ſuch as merely 

riſe from the unity of poſſeſſion; and are therefore the {an 
as appertain to joint-tenants merely upon that account: ſuch 
as being liable to reciprocal actions of waſte, and of accoun; 
by the ſtatutes of Weſtm. 2. c. 22. and 4 Ann. c. 16, For h 
the common law no tenant in common was liable to account iy 
his companion for embezzling the profits of the eſtate (6); 


though, if one actually turns the other out of poſſeſſion, u | 
action of ejectment will lie againſt him (f). But, as for othe ] 
incidents of joint-tenants, which ariſe from the privity of ii t 
or the union and entirety of intereſt, (ſuch as joining or bei 1 
joined in actions (g), unleſs in the caſe where ſome intite u 7 
indiviſible thing is to be recovered (h)) theſe are not applicable la 
to tenants in common, whole intereſts are diſtin, and whit 
titles are not joint but ſeveral. | 
| co 
ESTATES in cn mon can only be diſſalved two ways: l. in 
By uniting all the titles and intereſts in t, by purchat 
or otherwiſe; which brings the whole to one ſeveralty : 2.1) | 
making partition between the ſeveral ee in commot, the 
which give them all reſpective ſeveralties. For indeed tenat wit 
cies in common differ in nothing from ſole eſtates, but merch to! 
in the blending and unity of poſſeſſion. And this finiſhes ai one 
enquiries with reſpect to the nature of eſlates. / ptiz 
c tern 


(d) pag. 185, & 189. (8) Li 
(c) Co. Eire, * 88 (t) 
h Did. 200. 
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CHAPTER THE THIRTEENTH. 


Or Tae TITLE To THINGS REAL, Id GENERAL. | 


HE foregoing chapters having been principally em- 
ployed in defining the nature of things real, in deſcribing 
the tenures by which they may be holden, and in diſtinguiſhing 
the ſeveral kinds of e/late or intereſt that may be had therein, 
I come now to conſider, laſtly, the title to things real, with 
the manner of acquiring and loſing it. A title is thus defined 
by fir Edward Coke (a), titulus eſt juſta cauſa poſſidendi id 
quod noſtrum eſi; or, it is the means whereby the owner of 
lands hath the juſt poſſeſſion of his-property. 
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THERE are ſeveral ſtages or degrees requiſite to form a 
complete title to lands and tenements. We will conſider them 
in a progreſſive order. 5 


. N I. Tur loweſt and moſt imperfe& degree of title conſiſts in 
mot the mere naked poſſeſſion, or actual occupation of the eſtate z 
enaty without any apparent right, or any ſhadow or pretence of right, 
gerch to hold and continue ſuch poſſeſſion. This may happen, when 


es d one man invades the poſſeſſion of another, and by force or ſur- 
prize turns him out of the occupation of his lands; which is 
termed a diſſeiſin, being a deprivation of that actual ſeiſin, or 


(a) 1 laſt. 345, 
a BH O 2 corporal 
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corporal freehold of the lands, which the tenant before en. 
joyed. Or it may happen, that after the death of the anceſto 
and before the entry of the heir, or after the death of a parti. 
cular tenant and before the entry of him in remainder or reyer. 
ſion, a ſtranger may contrive to get poſſeſſion of the vacart 
land, and hold out him that had a right to enter. In all which 
caſes, and many others that might be here ſuggeſted, the 
wrongdoer has only a mere naked poſſeſſion, which the rightful 
owner may put an end to, by a variety of legal remedies, 2 
will more fully appear in the third book of theſe commentaries 
But in the mean time, till ſome act be done by the rightful 
owner to deveſt this poſſeſſion and aſſert his title, ſuch aQual 
poſſeſſion is, prima facie, evidence of a legal title in the poſ- 
ſeſſor; and it may, by length of time, and negligence of him 
who hath the right, by degrees ripen into a perſect and inde- 
feaſible title. And, at all events, without ſuch actual poſſe 


ſion no title can be completely good, | 


II. Tur next ſtep to a good and perfect title is the right of 
poſſeſſion, which may reſide in one man, while the actual poſſe 
ſion is either in himſelf or in another. For if a man be di- 
ſeiſed, or otherwiſe kept out of poſſeſſion, by any of the means 
before-mentioned, though the Au poſſeſſion be loſt, yet he 
has ſtill remaining in him the right of poſſeſſion ; and may 
exert it whenever he thinks proper, by entering upon the di- 
ſciſor, and turning him out of that occupancy which he ha. 
illegally gained. But this right of poſſeſſion is of two fort: 
an apparent right of poſſeſſion, which may be defeated bf 
proving a better; and an cual right of poſſeſſion, which vi! 
ſtand the teſt againſt all opponents. Thus if the diſſeiſor, © 
other wrongdoer, dies poſſeſſed of the land whereof he ſo be. 
came ſciſed by his own unlawful act, and the ſame deſcends o 
his heir; now by the common law the heir hath obtained an um 
apparent right, though the afual right of poſſeſſion reſides i P 
the perſon diſſeiſed; and it ſhall not be lawful for the perlon 2 
diſſeiſed to deveſt this apparent right by mere entry or othe! a 5 
act of his own, but only by an action at law (b). For, until ae 


(b) Liet. F. 383. 490 Gi 
the 
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the contrary be proved by legal demonſtration, the law will 
rather preſume the right to reſide in the heir, whoſe anceſtor 
died ſeiſed, than in one who has no ſuch preſumptive evidence 
to urge in his own behalf. Which doctrine in ſome meaſure 
aroſe from the principles of the feoda] law, which, aſter feuds 


became hereditary, much favoured the right of deſcent; in 


order that there might be a perſon always on the ſpot to per- 
form the feodal duties and ſervices (c) : and therefore, when a 
feudatory died in battle, or otherwiſe, it preſumed always that 
his children were entitled to the feud, till the right was other- 
wiſe determined by his fellow-{oldiers and fellow-tenants, the 


peers of the feodal court. But if he, who has the actual : 


light of poſſeſſion, puts in his claim and brings his action 
within a reaſonable time, and can prove by what unlawful 
means the anceſtor became ſeiſed, he will then by ſentence of 
law recover that poſſeſſion, to which he hath ſuch actual 
right. Yet, if he omits to bring this his poſſeſſory action 
within a competent time, his adverſary may imperceptibly 
gain an actual right of poſſeſſion, in conſequence of the other's 


negligence. And by this, and certain other means, the party _ 


kept out of poſſe ſſion may have nothing left in him, but what 
we are next to ſpeak of; viz. 


III. Tux mere rigbt of property, the jus proprietatis, with- 
out either poſſeſſion or even the right of poſſeſſion. This is 
frequently ſpoken of in our books under the name of the mere 
right, jus merum; and the eſtate of the owner is in ſuch caſes 
aid to be totally deveſted, and put to a right (d). A perſon 
in this ſituation may have the true ultimate property of the 
lands in himſelf: but by the intervention of certain circum— 
ſtances, either by his own negligence, the ſolemn act of his 
anceſtor, or the determination of a court of juſtice, the pre- 


ſumptive evidence of that right is ſtrongly in favour of his 


antagoniſt ; who has thereby obtained the abſolute right of 
poſſeſſion. As, in the firſt place, if a perſon diſſeiſed, or 
turned out of poſſeſſion of his eſtate, neglects to purſue his 
rerpedy within the time limited by law: by this means the 


%) Cilb. Tea, 18. (d) Co. IL. itt. 345. * 
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diſſeiſor or his heirs gain the actual right of poſſeſſion: for the 
law preſumes that either he had a good right originally, in 
virtue of which he entered on the lands in queſtion, or that 
ſince ſuch his entry he has procured a ſufficient title; and 
therefore, after ſo long an acquieſcence, the law will not ſuffer 
his poſſeſſion to be diſturbed without enquiring into the abſo- 
lute right of property. Yet, ſtill, if the perſon diſſeiſed or his 
heir hath the true right of property remaining in himſelf, his 
eſtate is indeed ſaid to be turned into a mere right; but, by 
proving ſuch his better right, he may at length recover the 
lands. Again; if a tenant in tail diſcontinues his eſtate-tai 
by alienating the lands to a ſtranger in fee, and dies ; here the 
iſſue in tail hath no right of poſ/zſ/7on, independent of the right 
of property: for the law preſumes prima facie that the an- 
ceſtor would not diſinherit, or attempt to diſinherit, his heir, 
unleſs he had power ſo to do; and therefore, as the anceſtor 
had in himſelf the right of poſſeſſion, and has transferred the 
ſame to a ſtranger, the law will not permit that poſſeſſion now 
to be diſturbed, unleſs by ſhewing the abſolute right of pro- 
perty to reſide in another perſon. The heir therefore in thi 
caſe has only a mere right, and muſt be ſtrictly held to the 
proof of it, in order to recover the lands. Laſtly, if by acci- 
dent, neglect, or otherwiſe, judgment is given for either party 
in any paſſeſſory action, (that is, ſuch wherein the right o 
poſſeſſion only, and not that of property, is conteſted) and the 


\ - ther party hath indeed in himſelf the right of property, thi 


is now turned to a mere rigbt; and upon proof thereof in 2 
ſubſequent action, denominated a writ of right, he ſhall re- 
cover his ſeiſin of the lands. | 


Tubus, if a diſceiſor turns me out of poſſeſſion of my lands, 
he thereby gains a mere naked poſſefſion, and I ſtill retain the 
right of piſſeſſion, and right of property. If the diſſeiſor dies, 
and the lands deſcend to his ſon, the ſon gains an apparent right 
of poſſeſſion ; but I till retain the actual right both of poſſe/- 
fron and property, If I acquieſce for thirty years, without 
bringing any action to recover poſſeſſion of the lands, the (oa 
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gains the 2 Ju right of poſſeſſion, and I retain nothing but the 
mere right of property. And even this right of property will 


fail, or at leaſt it will be without a remedy, unleſs I purſue it 


within the ſpace of ſixty years. So alſo if the father be tenant 
in tail, and alienes the eſtate- tail to a ſtranger in fee, the 
alienee thereby gains the right of poſſeſſion, and the ſon hath 


only the mere right or right of property. And hence it will 
follow, that one man may have the poſſeſſion, another the 


riebt of poſſeſſion, ani a third the right of property. For if 
tenant in tail enfeoffs A in fee-ſimple, and dies, and B diſ- 


ſeiſes A; now B will have the poſſeſſion, A the right of poſſeſ- _ 


fon, and the iſſue in tail the right of property: A may recover 
the poſſeſſion againſt B; and afterwards the iſſue in tail may 
evict A, and unite in himſelf the poſſeſſion, the right of poſ- 
ſeſſion, and allo the right of property. In which union 


conſiſts, 


IV. AcomererTs title to lands, tenements, and heredita- 
ments. For it is an antient maxim of the law (e), that no 


title is completely good, unleſs the right of poſſeſſion be joined 


with the right of property; which right is then denominated a 
double right, jus duplicatum, or droit droit (f). And when 
to this double right the actual poſſeſſion is alſo united, when 


there is, according to the expreſſion of Fleta (g), juris et ſei- 


ſinae conjunttio, then, and then only, is the title completely 
legal, 


(e) Mirr, J. 2. c. 27. ne 
(!) Co. Litt. Wk. Brat, J. g. tr. 3. c. . (s) 0,15 95 : 
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CHAPTER THE FOURTEENTH. | 


Or TITLE By DESCENT. 


HE ſeveral gradations and ſtages, requifite to form 4 

complete title to lands, tenements, and hereditaments, 
having been briefly ſtated in the preceding chapter, we are 
next to conſider the ſeveral manners, in which this complete 
title (and therein principally the right of propriety) may be 
reciprocally loſt and acquired : whereby the dominion of 
things real is either continued, or transferred from one man to 


- another. And here we muſt firſt of all obſerve, that (as gain 


and loſs are terms of relation, and of a reciprocal nature) by 
whatever method one man gains an eſtate, by that ſame me- 
thod or its correlative ſome other man has loſt it. As where 
the heir acquires by deſcent, the anceſtor has firſt loſt or 
abandoned the eſtate by his death; where the lord gains land 
by eſcheat, the eſtate of the tenant is firſt of all loſt by the 


natural or legal extinction of all his hereditary blood: where 


z man gains an intereſt by occupancy, the former owner has 
previoully relinquiſhed his right of poſſeſſion : where one man 
claims by preſcription or immemorial uſage, another man has 
either parted with his right by an antient and now forgotten 
grant, or has forfeited it by the ſupineneſs or negle& of himſelf 
and his anceſtors for ages: and ſo, in caſe of forfeiture, the te- 
nant by his own miſbehaviour or neglect has renounced his 
intereſt in the eftate ; whereupon it devolves to that perſon 
who by law may take advantage of ſuch default : and, in 


_ alienation by common aſſurances, the two conſiderations of 


lo's 
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Joſs and acquiſition are ſo 1 interwoven, and ſo conſtantly con- 
templated together, that we never hear of a conveyance, with- 


out at once receiving the idea as well of the grantor as thts 


| Eranice. 


Tux methods therefore of acquiring on the one hand, and 


of loſing on the other, a title to eſtates in things real, are re- 
duced by gur law to two: deſcent, where the title is veſted in 
a man hy the ſingle operation of law; and purchaſe, where the 
title is veſted in him by his own act or agreement (a). 


Drsckxr, or hereditary ſucceſſion, is the title whereby a 
man on the death of his anceſtor acquires his eſtate by right of 
repreſentation, as his heir at law, An heir therefore is he upon 
whom the law caſts the eſtate immediately on the death of the 
- anceſtor; and an eſtate, ſo deſcending io the heir, is in law 
called the inheritance, 


Tur doctrine of deſcents, or law of inheritances in fee- 
ſimple, is a point of the higheſt importance ; and is indeed the 
principal object of the laws of real property in England. All 


the rules relating to purchaſes, whereby the legal courſe of 


ceſcents is broken and altered, perpetually refer to this ſettled 
law of inheritance, as a datum or firſt principle univerſally 
known, and upon which their ſubſequent limitations are to 
work. Thus a gift in tail, or to a man and the heirs of his 
body, is a limitation that cannot be perfectly underſtood with- 
Out a previous knowlege of the law of deſcents in tee-ſimple. 
One may well perceive, that this is an eſtate confined in its 
deſcent to ſuch heirs only of the donec, as have ſprung or ſhall 
ſpring from his body; but who thoſe heirs are, whether all 
his children both male and female, or the male only, and 
(among the males) whether the eldeſt, youngeſt, or other ſon 
alone, or all the ſons together, ſhall be his heir; this is a point, 
that we muſt reſu!t back to the ſtanding law of geſcents i in fee- 
imple to be informed of, 


(a) Co. Litt, 18. 
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Ix order therefore to treat a matter of this univerſal conſe. 
quence the more clearly, I ſhall endeavour to lay aſide ſuch 
matters as will only tend to breed embaraſſment and confuſion 
in our enquiries, and ſhall confine myſelf entirely to this one 
object. I ſhall therefore decline conſidering at preſent who 
are, and who are not, capable of being heirs; reſerving that 
for the chapter of e/cheats. I ſhall alſo paſs over the frequent 
diviſion of deſcents, in thoſe by cuſtom, ſtatute, and common 
law : for deſcents by particular cuſtom, as to all the ſons in 
gravelkind, and to the youngeſt in borough-engliſh, have al- 
ready been often (b) hinted at, and may alſo be incidentally 
touched upon again; but will not make a ſeparate conſideration 
by themſelves, in a ſyſtem ſo general as the preſent : : and de- 
ſcents by ſtatute, or fees- tail per formam doni, in purſuance of 
the ſtatute of Weſtminſter the ſecond, have alſo been already 
(c) copiouſly handled ; and it has been ſeen that the deſcent in 
tail is reſtrained and regulated according to the words of the 
original donation, and does not intirely purſue the common law 
doctrine of inheritance ; which, and which only, it will now be 
our buſineſs to explain. 


Axp, as this depends not a little on the nature of kindred, 
and the ſeveral degrees of conſanguinity, it will be previouſly 
neceſlary to late, as briefly as poſſible, the true notion of thi: 
kindred or alliance in blood (9)- 

Consaxcuixaty, or kindred, is defined by the writers on 
theſe ſubjects to be © vinculum perſonarum ab ecdem flip!!! 
&« deſcendentium ;”” the connexion or relation of perſons de- 
ſcended from the ſame ſtock or common anceſtor, This con- 
languinity 1s either lineal, or collateral. 


(b) See Vol. I. pag. 74, 75, Vol. ſequences reſulting from a right appre- 
II. pag. 83. 85. henſion of its nature, ſee en eſay 

(c) See pap. 112, Ec. © collateral cenſanguintiy, in the firſt v. 

(d) For a tuller explanation of the lume of law tracts. Oxon, 1162. 810, 
doctrine of conſanguinity, and the cons 
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LinEAL conſanguinity is that which ſubſiſts between per- 
ſons, of whom one is deſcended in a direct line from the other: 
as between John Stiles (the prepeſitus in the table of conſan- 
guinity) and his father, grandfather, great-grandfather, and ſo 
upwards in the direct aſcending line; or between John Stiles 
and his ſon, grandſon, great-grandſon, and ſo downwards in the 
dire& deſcending line. Every generation, in this lineal dire& 

- conſanguinity, conſtitutes a different degree, reckoning either 
upwards or downwards: the father of John Stiles is related to 
him in the firſt degree, and ſo likewiſe is his ſon; his grandſire 
and grandſon in the ſecond; his great-grandſire, and great 
grandſon in the third. This is the only natural way of rec- 
koning the degrees in the direct line, and therefore univerſally 
obtains, as well in the civil (e), and canon (f), as in the com- 
mon law (g). | 


Tur doctrine of lineal conſanguinity is ſufficiently plain and 
obvious; but it is at the firſt view aſtoniſhing to conſider the 
number of lineal anceſtors which every man has, within go 
very great number of degrees: and ſo many different bloods 
(h) is a man ſaid to contain in his veins, as he hath lineal an- 

ceſtors. Of thoſe he hath two in the firſt aſcending degree, 
his own parents; he hath four in the ſecond, the parents of 
his father, and the parents of his mother ; ke hath eight in the 
third, the parents of his two grandfathers and two grandmo- 
thers ; and, by the ſame rule of progreſſion, he hath an hun- 
dred and twenty eight in the ſeventh; a thouſand and twenty 
four 1n the tenth ; and at the twentieth degree, or the diſtance 
of twenty generations, every man hath above a million of 
anceſtors, as common arithmetic will demonſtrate (i). This 
lineal conſanguinity, we may obſerve, falls ſtrictly within the 
definition of vinculum perſonarum ab eodem ſlipite deſcenden= 


tium 
le) Ef. 38. 10. 10. | who are unacquainted with the enereaſ- 
(t) Decretal J. 4. (i, 14. ing power of progrefſive numbets; but 
(8) Co. Litt. 23, 8 i: palpably evident from the following 
(h) Vid. 12. table of a geometrical progreſſion, in 


(i) This will ſeem ſurprizing to thoſe which the fill term is 2, and the deno- 
mi nator 
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tium; ſince lineal relations are ſuch as deſcend one from the 
other, and both of courſe from the ſame common anceſtor, 


CorLATERAL kindred anſwers to the ſame deſcription; 
collateral relations agreeing with the lineal in this, that they de. 
ſcend from the ſame ſtock or anceſtor; but differing in this, that 
they do not deſcend from each other. C ollateral kinſmenare ſuch 
then as lineally ſpring from one and ihe fame anceſtor, who is 
the ffirps, or raot, the ſtipes, trunk, or common ſtock, from 
whence theſe relations are branched out. As if John Stiles hath 


minator alſo 2: or, to ſpeak more in- every remove, becauſe each of our 28. 
6elligibly, it is evident, for that each of ceſtors has alſo two immediate ancef 
us has two anceſtors in the firſt degree; tors of his own, 

the number of whom is doubled at 


Lineal Degreer, | Number of Anceſtors, 


- 2 


: 


16 
— 32 
— 64 
128 
— 256 
— 81 
= 1044 
2048 
4096 
— 8192 
16384 
— 32768 
— 65536 
131072 
262144 
19 ————— 524288 
20 1048576 


1 
2 
3 
4 
5 
6 
7 
8 
9 


A ſhorter notes of finding the num- of anceſtors at two; 256 is the __ 
ber of anceſtors at any even degree is of 16; 65536 of 256; and the number 
by ſquaring the number of anceſtors at of anceſtors at 40 degrees would be the 
half that number of degrees. Thus ſquare of 1048576, or een of 2 
16 (the number of anceſtors at four million millions, 

degrees) is the ſquare of 4, the number 
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two ſons, who have each a numerous iſſue; both theſe iſſues 
are lineally deſcended from John Stiles as their common anceſ- 
tor; and they are collateral kinſmen to each other, becauſe | 
they are all deſcended from this common anceſtor, and all have 
a a portion of his blood in their veins, which denominates them 


conſanguiness. 1 
We muſt be careful to remember, that the very being of col- 
lateral conſanguinity conſiſts in this deſcent from one and the 
ſame common anceſtor. Thus 'T 7tius and his brother are re- 
lated; why? becauſe both are derived from one father: Titius 
and his firſt couſin are related; why? becauſe both deſcended 
from the ſame grandfather : and his ſecond couſin's claim to 
conſanguinity is this, that they both are derived from one ard 
the ſame great-grandfather. In ſhort, as many anceſtors as a 
man has, ſo many common ſtocks he has, from which collate- 
ral kinſmen may be derived. And as we are taught by holy 
writ, that there is one couple of anceſtors belonging to us all, 
from whom the whole race of mankind 1s deſcended, the obvi- 
ous and undeniable conſequence is, that all men are in ſome de- 
gree related to each other. For indeed, if we only ſuppoſe 
cach couple of our anceſtors to have left, one with another, 
two children; and each of thoſe children on an average to have 
left two more; (and, without ſuch a ſuppoſition, the human 
ſpecies muſt be daily diminiſhing) we ſhall find that all of us 
have now ſubſiſting near two hundred and ſeventy millions of 
kindred in the fifteenth degree, at the ſame diſtance from the 
ſeicral common anceſtors as ourſelves are; beſides thoſe that 
are one or two deſcents nearcr to or farther from the common 
ſtock, who may amount to as many more (k). And, if this 
calculation ſhould appear incompatible with the number of in- 
habitants on the earth, it is becauſe, by intermarriages among 
the ſeveral deſcendants from the ſame anceſtor, a hundred or a 
thouſand modes of conſanguinity may he conſolidated in one 
perſon, or he may be related to us a hundred or a thouſand 
different ways, | Treg 


(K) This will (well more conſidera- ene kinſman (a brother) in the firſt de- 
bly chan the former calculation: for gree, who makes, togeticr with the pre- 
here, though the feſt term is but 1, prh'ur, the two deicendants from the 
the denominator is 4; that is, there is firti couple uf anceſtors; and in my 

Other 
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TRx method of computing theſe degrees in the canon law (1), 
which our law has adopted (m), is as follows. We begin at the 
common anceſtor, and reckon downwards; and in whatſoever 
degree the two perſons, or the moſt remote of them, is diſtant 


other degree the number of kindred 
muſt be the quadruple of thoſe in the 
degree which immediately precedes it. 
For, fince each couple of anceſtors has 
two deſcendants, who encreaſe in a du- 
plicate rate, it will follow that the ra- 
tie, in which all the deſcendants en- 


Collateral Degree. 


— 


creaſe downwards, muſt be double 0 
that in which the anceſtors encreaſe 
upwards : but we have ſeen that the 
anceſtors encreaſe in a duplicate ati: 
therefore the deſcendants muſt encreaſe 
in a double duplicate, that is, in a que 
druple Fd ali, 


Number of Kindreg, 
I REN 1 
2 4 
3 16 
4 64 
55 256 
6 1024 


65536 


10 — ——— 2562144 
11— . — 1048576 


13 16777216 
14 67 108864 
I; ——— 268435456 
16 1073741824 
17 4294967296 


18 —— 17179869184 
Ig —.— 68719476736 


20 


This calculation may alſo be formed by 
a more compendious proceſs, vir. by 
ſquaring the couples, or halt the nu m- 
ber, of anceſtors at any given degree; 
which will furniſh us with the number 
of kindred we have in the ſame degree, 
at equal] diſtance with ourſelves from 
the commen ſtock, beſides thoſe at un- 
equal diſtances, Thus, in the tenth 
lineal degree, the number of anceſtors 
is 1024, its half, or the couples, amount 
to 512; the number of kindred in the 


tenth collateral degree amounts chere- 


274877906944 


fore to 262144, or the ſquare of 81: 
And if we will be at the trouble to re- 
collect the ſtate of the ſeveral familie: 
within our own knowlege, and obſerve 
how far they agree with this account; 
that is, whether, on an average, every 
man has not one brother or ſiſter, four 
firſt couſins, ſixteen ſecond couſins, and 
ſo on ; we ſhall find that the preſent 
calculation is very far from being over- 
charged, 

(1) Decretal. 4. 14.3 & 9. 

(w) Co, Litt. 23. 

from 
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from the common anceſtor, that is the degree in which they 
are related to each other, Thus Titius and his brother are re- 
ated in the firſt degree; for from the father to each of them is 
counted only one: Titius and his nephew are related in the 
ſecond degree; for the nephew is two degrees removed from 
the common anceſtor; viz. his own grandfather, the father of 
Titius. Or, (to give a more illuſtrious inſtance from our Eng- 
liſn annals) king Henry the ſeventh, who ſlew Richard the 
third in the battle of Boſworth, was related to that prince in 
the fifth degree. Let the propeſttus therefore in the table of 
conſanguinity repreſent xing Richard the third, and the claſs 
marked (x) king Henry the ſeventh. Now their common ſtock 
or anceſtor was king Edward the third, the abavus in the ſame 
table: from him to Edmond duke of York, the proavus, is one 
degree ; to Richard earl of Cambridge, the avus, two; to Rich- 
ard duke of York, the pater, three; to king Richard the third, 
the propoſitus, four : and from king Edward the third to John 
of Gant (4) is one degree; to John earl of Somerſet (n) two; 
to John duke of Somerſet (c) three; to Margaret counteſs of 
Richmond (po) four; to king Henry the ſeventh (z) five. 
Which laſt mentioned prince, being the fartheſt removed from 
the common ſtock, gives the denomination to the degree of 
kindred in the canon and municipal law. Though according 
to the computation of the civilians, (who count upwards, from 
either of the perſons related, to the common ſtock, and then 
downwards again to the other ; reckoning a degree for each 
perſon both aſcending and deſcending) theſe two princes were 
related in the ninth degree: for from Richard the third to 
Richard duke of York is one degree; to Richard earl of Cam- 
bridge, two; to Edmond duke of York, three; to king Ed- 
ward the third, the common anceſtor, four; to John of Gant, 
five; to John earl of Somerſet, ſix ; to John duke of Somerſet, 
ſeven ; to Margaret counteſs of Richmond, eight; to king 
Henry the ſeventh, nine (n). 


(n) See the table of conſanguinity civilians and the ſeventh of the canon- 
annexed; wherein all the degrees of ifts incluſive; the former being diſ- 
collateral kindred to the prope /us are tinguiſhed by the numeral letters, the 
computed, fo far as the teath of the latter by the common ciphers, 

THE 
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Tu nature and degrees of kindred being thus in ſome mea. 
fure explained, I ſhall next proceed to lay down a ſeries of 
rules, or cations of inheritance, according to which eſtates are 
tranſmitted from the anceſtor to the heir; together with an 
explanatory comment, remarking their original and progreſs, 
the reaſons upon which they are founded, and in ſome caſes 
their agreement with the laws of other nations; | 


I. Tux firſt rule is, that inheritances ſhall lineally deſcend 
to the iſſue of the perſon laſt actually ſeiſed, in infinitum ; but 
ſhall never lineally aſcend; 


To explain the more clearly, both this and the ſubſequent 
rules, it muſt firſt be obſerved, that by law no inheritance 
can veſt, nor can any perſon be the actual complete heir of 
another, till the anceſtor is previouſly dead. Nemo eft haeres 
viventis. Before that time the perſon who is next in the line 
of ſucceſſion is called an heir apparent, or heir preſumptive, 
Heirs apparent are ſuch, whoſe right of inheritance is indefea- 
ſible, provided they outlive the anceſtor ; as the eldeſt fon or 
his iſſue, who muſt by the courſe of the common law be heir 
to the father whenever he happens to die. Heirs preſumptive 
are ſuch, who, if the anceſtor ſhould die immediately, would 
in the preſent circumſtances of things be his heirs : but whole 
right of inheritance may be defeated by the contingency of 
ſome nearer heir being born: as a brother, or nephew, whoſe 
preſumptive ſucceſſion may be deſtroyed by the birth of a 
child ; or a daughter, whoſe preſent hopes may be hereafter 
cut off by the birth of a ſon. Nay, even if the eſtate hath 
deſcended, by the death of the owner, to ſuch brother, or 
nephew, or daughter; in the former caſes the eſtate ſhall be 
deveſted and taken away by the birth of a poſthumous child; 
and, in the latter, it ſhall alſo be totally deveſted by the birth 
of a poſthumous ſon (o). 


) Bro. tit. deſcent, 68. 
AC it, deſcent, Wy 


C 


Wr muſt alſo remember, that no perſon can be properly 
ſuch an anceſtor, as that an inheritance in lands or tenements 
can be derived from him, unleſs he hath had actual ſeiſin of 
ſuch lands, either by his own entry, or by the poſſeſſion of his 


own or his anceſtor's leſſee for years, or by receiving rent from 


equivalent to corporal ſeiſin in hereditaments that are incorpo- 
real ; ſuch as the receipt of rent, a preſentation to the church 


accounted an anceſtor, who hath only a bare right or title ro 
enter or be otherwiſe ſeiſed. And therefore all the caſes, which 
will be mentioned in the preſent chapter, are upon-the ſuppo- 


the laſt perſon aQually ſeiſed thereof. For the law requires 
this notoriety of poſſeſſion, as evidence that the anceſtor had 
that property in himſelf, which is now to be tranſmitted to his 
heir. Which notoriety hath ſucceeded in the place of the an- 
tient feodal inveſtiture, whereby, whitc ſends were precarious, 
the vaſal on the deſcent of lands was formerly admitted in the 
lord's court (as is ſtill the practice in Scotland) and there re- 
ceived his ſeiſin, in the nature of a renewal of his anceſtors 
grant, in the preſence of the feodal peers: till at length, when 
the right of ſucceſſion became indefeaſible, an entry on any 
part of the lands within the county (which if diſputed was af- 
terwarqs to be tried by thoſe peers) or other notorious poſſeſ- 
ſion, was admitted as equivalent to the formal grant of ſeiſin, 
and made the tenant capable of tranſmitting his eſtate by de- 
(cent, The ſeiſin therefore of any perſon, thus . underſtood, 
makes him the root or ſtock, from which all future inheritance 
by right of blood muſt be derived: which is very briefly ex- 
l elled in this maxim, ſeiftna facit ſtipitem (t). 


(x) Co. Litt, 1g, () d. 11, (J Flet. J. 6. 6. 2.8. 2. 


4 leſſee of the freehold (p): or unleſs he hath had what is 


in caſe of an advowſon (p), and the like. But he ſhall not be 


ſi:ion that the deceaſed (whoſe inheritance is now claimed) was 


Yor. II. -Þ Wurx 
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Wurx therefore a perſon dies ſo ſeiſed, the inheritance firſ 
goes to his iſſue: as if there be Geoffrey, John, and Matthey, 
grandfather, father, and ſon; and John purchaſes land and 
dies; his ſon Matthew ſhall ſucceed him as heir, and not the 
grandfather Geoffrey; to whom the land ſhall never aſcend, 
but ſhall rather eſcheat to the lord (s). 


Tus rule, ſo far as it is affirmative and relates to lineal de. 


ſcents, is almoſt univerſally adopted by all nations; and it 
ſeems founded on a principle of natural reaſon, that (whenever 
a right of property tranſmiſſible to repreſentatives is admitted) 
the poſſeſſions of the parents ſhould go, upon their deceaſe, in 
the firſt place to their children, as thoſe to whom they hare 
given being, and for whom they are therefore bound to provide, 
But the negative branch, or total excluſion of parents and all 
lineal anceſtors from ſucceeding to the inheritance of their of. 
ſpring, is peculiar to our own laws, and ſuch as have been de- 
duced from the ſame original. For, by the Jewiſh law, on 
failure of iſſue the father {ſucceeded to the ſon, in excluſion of 
brethren, unleſs one of them married the widow and raiſed up 
ſeed to his brother (t). And, by the laws of Rome, in the 


| firſt place the children or lineal deſcendants were preferred; 


and, on failure of theſe, the father and mother or lineal 2. 
cendants ſucceeded together with the brethren and ſiſters (v); 
though by the law of the twelve tables the mother was origi- 
nally, on account of her ſex, excluded (u). Hence this rule of 
our laws has been cenſured and declaimed againſt, as abſurd and 
dcrogating from the maxims of equity and natural juſtice (. 
Yet that there is nothing unjuſt or abſurd in it, but that en 
the contrary it is founded upon very good reaſon, may appear 
irom conſidering as well the nature of the rule itſelf, as the 
occaſion of introducing it into our laws. 


(5) Litt. F. 3. (u) KH. 3. 3. 1. : 

(t) Selgen. ce ſucceſſ. Ebr acer. c. 1%, (W] Crag, de jur. feud, J. 2. f. 13 \. 

(v) Tf. 38. 15. 1. Nov, 118, 127, 15. Locke on gv. part 1. §. 90. w 
a L 
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Wr are to reflect, in the firſt place, that all rules of ſue- 
ceſſion to eſtates are creatures of the civil polity, and juris 
poſitivi merely. The right of property, which is gained by 


occupancy, extends naturally no farther than the life of the 


preſent poſſe ſſor; after which the land by the law of nature 
would again become common, and liable to be ſeiſed by the 
next occupant : but ſociety, to prevent the miſchiets that 
might enſue from a doctrine ſo productive of contention, has 
eſtabliſled conveyances, wills, and ſucceſſions; whereby the 


property originally gained by poſſeſſion is continued, and 


tranſmitted from one man to another, according to the rules 
which each ſtate has teſpectively thought proper to preſcribe. 
There is certainly therefore no injuſtice done to individuals, 
whatever be the path of deſcent marked out by the municipal 


law. 


Ir we next conſider the time and occaſion of introducing 
this rule into our law, we ſhall find it to have been grounded 
upon very ſubſtantial reaſons. I think there is no doubt to 
be made, but that it was introduced at the ſame time with, 
and in conſequence of, the feodal tenures. For it was an ex- 
preſs rule of the feodal law (x), that ſucceſſionis feudi talis eff 
natura, quod aſcendentes non ſuccedunt ; and therefore the 
ſame maxim obtains alſo in the French law to this day (x). 
Our Henry the firſt indeed, among other reſtorations of the 
old Saxon laws, reſtored the right of ſucceſſion in the aſcend- 
ing line (2): but this ſoon fell again into diſuſe ; for ſo early as 
Glanvil's time, who wrote under Henry the ſecond, we find 
it laid down as eſtabliſhed law (a), that haereditas nunguam 
aſcendit; which has remained an invariable maxim ever ſince. 
Theſe circumſtances evidently ſhew this rule to be of ſeodal 
original; and, taken in that light, there are ſome arguments 
in its favour, beſides thoſe which are drawn merely from the 
rcaſon of the thing. For if the feud, of which the ſog died 


(x) 2 Feud. go. ( 
(y) Domat, P. 2. J. 2. f. 2. Mesteſqu. (a 


5. 1,31. l. 33. 8 
P — ſeiſed, 


2) LL Hen. I. e. 70. 
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ſeiſed, was really feudum antiguum, or one deſcended to him 
from his anceſtors, the father could not poſſibly ſucceed 10 
it, becauſe it muſt have paſſed him in the courſe of deſcent, 
before it could come to the ſon ; unleſs it were feudum na. 
ternum, or one deſcended from his mother, and then for other 
reaſons (which will appear hereafter) the father could in 50 
wiſe inherit it. And if it were feudum novum, or one newly 
acquired by the ſon, then only the deicendants from the body 
of the feudatory himſelf could ſucceed, by the known maxim 
of the early feodal conſtitutions (b); which was founded as 
well upon the perſonal merit of the vaſal, which might be 
tranſmitted to his children but could not aſcend to his pro- 
genitors, as alſo upon this conſideration of military Policy, 
that the decrepit grandſire of a vigorous vaſal would be but 
indifferently qualified to ſucceed him in his feodal ſervices, 


Nay, even if this ſeudum novum were held by the ſon ut fer- f 

dum antiquum, or with all the qualities annexed of a ſeud ta 

deſcended as if it had been really an antient feud ; and there. th 

fore could not go to the father, becauſe, if it had been an an- © 

| tient feud, the father muſt have been dead before it could m 

i 1 have come to the ſon. Thus whether the feud was ſtrily = 
; novum, or ſtrictly antiguum, or whether it was novum held * 
4 ut antiquum, in none of theſe caſes the father could poſſibly N 
| ſucceed. Theſe reaſons, drawn from the hiſtory of the rule on 
itſelf, ſeem to be more ſatisfactory than that quaint one af * 
i Bracton (c), adopted by fir Edward Coke (dh, which regu- ont 
1 lates the deſcent of lands according to the Jaws of gravitation 8 
q | ard 
op II. A stconD general rule or canon is, that the male iſ- pre: 
i ſue ſhall be admitted before the female. 7, 
| « þ, 
(b) 1 Ferd. 20. linea, et nunguam reaſcendit, J. 200 ” 

(e) Deſcendit itague jus, gueſt p. 29 : pret 

er. ſum gu:d, aden, deirjum 1icta (d) 1 laſt 11. feud, 
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Tavs ſons ſhall be admitted before daughters; or, as our 
male lawgivers have ſomewhat uncomplaiſantly expreſſed it, 


the worthieſt of blood ſhall be preferred (e). As if John Stiles 


hath two ſons, Maithew and Gilbert, and two daughters, 
Margaret and Charlotte, and dies; firſt Matthew, and (in 
caſe of his death without iſſue) then Gilbert, ſhall be admitted 
to the ſucceſſion in preference to both the daughters, 


TH15 preference of males to females is entirely agreeable 
to the law of ſucceſſion among the Jews (f), and allo among 
the ſtates of Greece, or at leaſt among the Athenians (g); 
but was totally unknown to the laws of Rome (h), (ſuch of 
them, I mean, as are at preſent extant) wherein brethren and 
ſiſters were allowed to ſucceed to equal portions of the inheri- 
tance, I ſhall not here enter into the comparative merit of 
the Roman and the other conſtitutions in this particular, nor 
examine into the greater dignity of blood in the male or fe- 
male ſex; but ſhall only obſerve, that our preſent prefe- 
rence of males or females ſeems to have ariſen efftirely 
from the teodal law. For though our Britiſh anceſtors, the 
Welſh, appear to have given a preference to males (i), yet 
our ſubſcquent Daniſh predeceſſors ſeem to have made na diſ- 
tinction of ſexes, but to have admitted all the children at 
once to the inheritance (k) But the feodal law of the Sax- 
ons on the continent (which was probably brought over hither, 
ard firſt altered by the law of king Canute) gives an evident 
pre:crence of the male io the female ſex. ** Pater aut ma- 
« ter, defuneii, jilio non filige haereditatem relinguent. ... . 
« Jui deſundtus non filins fed filias reliquerit, ad eas omnis 
« baereditas pertineat (N.“ It is poſſible therefore that this 
preference might be a branch of that imperfeA ſyſtem of 
ſcuds, which obtained here before the conqueſt; eſpecially 


(e) Hal, H. C. I. 236. (i) Star. Wall, 12 Fdw l. 
Numb. c. 27. = (k) I. L. Cant. c 68, 

4% Petit, LL, .: j c. J. 6. t. 6. (1) tit, 7. 4. 18 4 

(b) f. 3. 1. 6. | 
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as it ſubſiſts among the cuſtoms of gavelkind, and as, in the 
charter or laws of king Henry the firſt, it is not (like many 

Norman innovations) given up, but rather enforced (m). 
The true reaſon of preferring the males muſt be deduced from 
ſeodal principles: for, by the genuine and original policy of 
that conſtitution, no female could ever ſucceed to a proper 

feud (n), inaſmuch as they were incapable of performing 

thoſe military ſervices, for the ſake of which that ſyſtem wa 

eſtabliſhed, But our laws do not extend to a total excluſion 

of females, as the Salic law, and others, where feuds were 

moſt ſtrictly retained : it only poſtpones them to males; for, 

though daughters are excluded by ſons, yet they ſucceed be- 

fore any collateral relations: our law, like that of the Saxon 

feudiſts beſore- mentioned, thus ſteering a middle courſe, be- 

tween the abſolute rejeCtion of females, and the putting them 

on a footing with males. 


III. A Trirp rule, cr canon of deſcent, is this; that, 
where there are two or more males in equal degree, the eldeſt 
only ſhall inherit; but the females all together. 


As if a man hath two ſons, Matthew and Gilbert, and two 
daughters, Margaret and Charlotte, and dies; Matthew his 
eldeſt fon ſhall alone ſucceed to his eſtate, in excluſion of Gil 
bert the ſecond ſon and both the daughters: but, if both the 
ſons die without iſſue before the father, the daughters Mar- 
garet and Charlotte ſhall both inherit the eſtate as coparce- 
ners (o). 


Tus right of primogeniture in males ſeems antiently o 
have only obtained among the Jews, in whoſe conſtitution 
the eldeſt ſon had a double portion of the inheritance (p); in 
the ſame manner as with us, by the laws of king Henry the 
firſt (q), the eldeſt fon had the capital fee or principal ſeudo! 


m) e, 70. : (p) Selden, di ſuec. Tr. e. 5 

40%) 1 Feud. 8. (q) c. 70. 

105 J. itt. C. Go Hale, H. C. L. 238. hi; 
ls 


hi 
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his father's poſſeſſions, and no other pre-eminence z and as 
the eldeſt daughter had afterwards the principal manſion, 


when the eſtate deſcended in coparcenary (t). The Greeks, 
the Romans, the Britons, the Saxons, and even originally 


the feudiſts, divided the lands equally ; ſome among the chil- 


dren at large, ſome among the males only. This is certainly 
the molt obvious and natural way; and has the appearance, 
at leaſt in the opinion of younger brothers, of the greateſt 
impartiality and juſtice. But when the emperors began to 
create honorary feuds, or titles of nobility, it was found ne- 
ceſſary (in order to preferve their dignity) to make them un- 
partible (), or (as they ſtyled them) feuda individua, and in 
conſequence deſcendible io the eldeſt ſon alone. This ex- 
ample was farther enforced by the inconveniences that at- 
tended the ſplitting of eſtates; namely, the diviſion of the 
nulitary ſervices, the multitude of infant tenants incapable of 
performing any duty, the conſequential weakening of the 
{trength of the kingdom, and the inducing younger ſons to 
take up with the buſineſs and idleneſs of a country life, inſtead 
of being ſerviceable to themſelves and the public, by en- 
gaging in mercantile, in military, in civil, or in eccle- 
ſiaſtical employments (t). Theſe reaſons occaſioned an al- 
moſt total change in the method of feodal inheritances abroad; 
ſo that the eldeſt male began univerſally to ſucceed to the 
whole of the lands in all military tenures : and in this condi- 


tion the feodal conſtitution was eſlabliſhed in England by Wil- 


liam the conqueror. 


Ver we find, that ſocage eſtates frequently deſcended to 
all the ſons equally, fo lately as when Glanvil (u) wrote, in 
the reign of Henry the fecond ; and it is mentioned in the 
mirror (w) as a part of our antient conſtitution, that knights? 
ices ſhould deſcend to the eldeſt fon, and ſocage fees ſhould 


be partihle among the male children. However in Henry the 
ird's me we find by Bracton (x) that ſocage lands, in imi- 


(:) Gianvil, J. v.63. (uv) IJ. 
( } 2 F. «4 68. (% a 
6% Hale. H. C. L. 221. (x) L 2 c. 3, 41 | 
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tation of lands in chivalry, had almoſt entirely fallen into the 
right of ſucceſſion by primogeniture, as the law now ſtands: 
except in Kent, where they gloried 1n the preſervation of 
their gavelkind tenure, of which a principal branch was the 
joint inheritance of all the ſons (y) ; and except in ſome par. 
ticular manors and townſhips, where their local cuſtoms con- 
tinued the deſcent, ſometimes to all, ſometimes ta the young. 
eſt fon only, or in other more ſingular methods of ſucceſſion, 


As to the females, they are ſtill left as they were by the an. 
tient law : for they were all equally incapable of performing 
any perſonal ſervice; and therefore, one main reaſon of pre- 
ferring the eldeſt (ceaſing, ſuch preference would have been 
injurious to the reſt : and the other principal purpoſe, the 
prevention of the too minute ſubdiviſion of eſtates, was left to 
be conſidered and provided for by the lords, who had the dil. 
poſal of theſe female heireſſes in marriage. However, the 
ſucceſſion by primogeniture, even among females, took place 
as to the inheritance of the crown (2); wherein the neceſſity 
of a ſole and determinate ſucceſſion is as great in the one ſex 
as the other. And the right of ſole ſucceſſion, though note 
primogeniture, was alſo eſtabliſhed with reſpect to female 
dignities and titles of honour. For if a man holds an earldom 
to him and the heirs of his body, and dies, leaving only 
daughters ; the eldeſt ſhall not of courſe be connteſs, but the 
dignity is in ſuſpenſe or abeyance till the king ſhall declare hi 
pleaſure 3 ; for he, being the fountain of honour, may con- 
fer it on which of them he pleaſes (a). In which diſpoſition 
3s preſerved a ſtrong trace of the antient law of feuds, before 
their deſcent by primogeniture even among the males was eſta- 
bliſned; namely, that the lord might beſtow them on which 
of the ſons he thought proper: “ progreſſum eft, ut ul 
e filies deveniret, in quem ſcilicet dominus bac vellet benifs 
« cium confirmare (b).“ 


(y) Somner. Gavelk. 7. as nid. 
(2) Co. Lit. 163. (b) 1 Fd. 1, 
| | IV. AroURTR 
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IV. A. FOURTH rule, or canon of deſcents, is this ; that 
the lineal deſcendants, in infinitum, 0 of any perſon eee. 
all repreſent their anceſtor ; that is, ſhall ſtand in the ſame 
place as the perſon himſelf would have done, had he been 


ling. | 

Tuvs the child, grandchild, or great-grandchild (either 
male or female) of the eldeſt ſon ſucceeds before the younger 
ſon, and ſo in infinitum (e). And theſe repreſentatives ſhall 
take neither more nor lefs, but juſt fo much as their princi- 
pals would have done. As if there be two ſiſters, Margaret 
and Charlotte; and Margaret dies, leaving fix daughters 
ond then John Stiles the father of the two ſiſters dies, without 
ether iſſue: theſe ſix daughters ſhall take among them ex- 
actly the ſame as their mother Margaret would have done, 
had the been living; that is, a moiety of the lands of John 


Stiles in coparcenary: ſo that, upon partition made, if the 


land be divided into twelve paits, thereof Charlotte the ſur- 
viving ſiſter ſhall have fix, and her fix nieces, the daughters 
of Margaret, one apiece. 


THis taking by repreſentation is called a ſucceſſion in flir- 
per, according to the roots; fince all the branches inherit the 
lame ſhare that their root, whom they repreſent, would have 


done. And in this manner alſo was the Jewiſh ſucceſſion di- 
rected (d); but the Roman ſomewhat differed from it. In 


the deſcending line the right of repreſentation continued in 
infinitum; and the inheritance till deſcended in flirpes : as 


ii one of three daughters died, leaving ten children, and then 


the father died; the two ſurviving daughters had each one 
third of his effects, and the ten grandchildren had the remain- 


ing third divided between them. And fo among collaterals, if 


any perion of equal degree with the perſons repreſented were 
il ſubſiſting, (as if the deceaſed left one brother, and 


two nephews the ſons of another brother) the ſucceſſion was 


ul guided by the r99ts but, if both the brethren were dead 
leaving iſſue, then (I apprehend) their repreſentatives in 


nne H. c. L. 236, 235 (4) Selden. de ſucc. Er. c. f. 
| | equal 
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equal degree became themſelves principals, and ſhared the 
inheritance per capita, that is, ſhare and ſhare alike ; 
being themſelves now the next in degree to the anceſtor, in 
their own right, and not by right of repreſentation (e). 80, 
if the next heirs of 7 ztivs be fix nieces, three by one ſiſter, 
two by another, and one by a third ; his inheritance by the 
Roman law was divided into fix parts, and one given to each 
of the nieces: whereas the law of Englard in this caſe would 
ſtill divide it only into three parts, and diſtribute it per ſlirpes, 
thus; one third to the three children who repreſent one 
ſiſter, another third to the two who repreſent the ſecond, and 
the remaining third to the one child who is the ſole repreſenta- 
tive of her mother. 


Tals mode of repreſentation is a neceſſary conſequence of 
the double preference given by our law, firſt to the male iſ- 
ſue, and next to the fit ſtborn among the males, to both which 
the Roman law is a ſtranger, For if all the children of three 
ſiſters were in England to claim per capita, in their own 
rights as next of kin to the anceſtor, without any reſpe@ to 
the ſtocks from whence they ſprung, and thoſe children were 
partly male and partly female; then the eldeſt male among 
them would exclude not only his vn brethren and ſiſters, but 
all the iſſue of the other two daughters; or elſe the law in 
this inſtance muſt be inconſiſtent with itſelf, and depart from 
the preference which it conſtantly gives to the males, and the 
firſt born, among perions in equal degree. Whereas, by di- 
viding the inheritance according to the roots or ftirpes, the 
rule of deſcent is kept uniform and ſteady: the iffue of the 
eldeſt ſon excludes all other pretenders, as the fon himſelf (ii 


living) would have done; but the iſſue of two daughters di- 


vide the inheritance between them, provided their mothers (it 
living) would have done the fame : and amongſt theſe ſeveral 
iſſucs, or repretentatives of the reſpective roots, the ſame 
Preference to males and the fame right of primogeniture ob- 
tain, as would have obtained at the firſt among the roots 
themſclves, the ſons or daughters of the deceaſed. As it 3 


(e) New, 110. 6.3, III. 3. 1. 6. 
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man hath two ſons, A and B, and A dies leaving two ſons, 
and then the grandfather dies; now the eldeſt fon of A ſhall 
ſucceed to the whole of his grandfather's eſtate : and if A had 
left only two daughters, they ſhould have ſucceeded alſo to 
equal moieties of the whole, in excluſion of B and his iſſue. 
But if a man hath only three daughters, C D, and E; and C 
dies leaving two ſons, D leaving two daughters, and E leav- 
ing a daughter and a ſon who is younger than his ſiſter : here, 
when the grandfather dies, the eldeſt ſon of C ſhall ſucceed to 
one third, in excluſion of the younger; the two daughters of 
D to another third in partnerſhip; and the ſon of E to the re- 
maining third, in excluſion of his elder ſiſter. And the ſame 
riglit of repreſentation, guided and reſtrained by the ſame rules 
of deſcent, prevails downwards in infinitum. | 


Yer this right does not appear to have bcen thoroughly 
eſtabliſhed in the time of Henry the ſecond, when Glanvil 


wrote; and therefore, in the title to the crown eſpecially, we 


find frequent conteſts between the younger (but ſurviving) 
brother, and his nephew (being the ſon and repreſentative of 
the eldeſt deceaſed) in regard to the inheritance of their com- 
mon arceſtor : tor the uncle is certainly nearer of kin to the 


common ſtock, by one degree, than the nephew; though 


the nephew, by repreſenting his father, has in him the right 
of primogeniture. The uncle alſo was uſually better able to 
perform the ſervices of the fief; and beſides had frequently 
ſuperior intereſt and ſtrength, to back his pretenſions and 


cruſh the right of his nephew. And even to this day, in the 


lower Saxony, proximity of blood takes place of repreſenta- 
tive primogeniture ; that is, the younger ſurviving brother 
is admitted to the inheritance before the ſon of an elder de- 
ceaſed : which occaſioned the diſpute between the two houſes 
of Mecklenburg, Schwerin and Strelitz, in 1692 (f). Yet 
Glanvil, with us, even in the twelfth century, ſeems (g) to 
declare for the right of. the nephew by repreſentation ; pro- 
vided the eldeſt ſon had not received a provition in lands from 


(f) Mod, Un, Hig. zl 334. (20 L 7. e. 1 f 
| his 
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his father, (or as the civil law would call it) had not been 
forisfamiliated, in his life-time, King John, however, who 
kept his nephew Arthur from the throne, by diſputing this 
right of repreſentation, did all in his power to aboliſh' it 
throughout the reaim (h) : but in the time of his ſon, king 
Henry the third, we find the rule indiſputabl) ſettled in the 
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manner we have here laid it down (), and fo it has continued 


ever ſince, And thus much for lineal deſcents, 


V. Arirrh rule is, that, on failure of lineal deſcendants, 
or iſſue, of the perton laſt ſeiſed, the inheritance ſhall de- 
ſcend to the blood of the firſt purchaſor ; ; 25 aha to the three 
preceding rules. 


Tuus if Geoffrey Stiles purchaſes land, and it deſcends to 


John Stiles his ſon, and John dies ſeiſed thereof without iſ- 
ſue ; whoever ſucceeds to this inheritance muſt be of the blood 
of Geoffrey the firſt purchaſor of this family (c). The fir 
purchaſor, perguiſitor, is he who firſt acquired the eſtate to 
his family, whether the ſame was transferred to him by ſale, 
or by gift, or by any other method, except only that of de- 
ſcent. 


THrs is a rule almoſt peculiar to our own laws, and thoſe 
of a ſimilar original. For it was entirely unknown among 
the Jews, Greeks, and Romans : none of whoſe laws looked 
any farther than the perſon himſelf who died ſeiſed of the 
eſtate; but aſſigned him an heir, without conſidering by 
what title he gained it, or from what anceſtor he derived it. 
But the law of Normandy (I) agrees with our law in this re- 
ſpe& : nor indeed is that agreement to be wondered at, ſince 
the law of deſcents in both is of feodal original ; and this rule 
or canon cannot otherwiſe be accounted for than by recurring 
to feodal principles. 


Wurx feuds firſt began to be hereditary, it was made 4 
neceſſary qualification of the heir, who would ſucceed to a 


feud, that he ſhould be of the blood of, that is lineally de- 


(h) Hale. H. C. L. 217. 229. 


(*) Co. Litt. 12, 
(6) Bracton, J. 2. c. 30. F. 2. 


) Gr, Couftum, c. 25, 
: Dy ſcended 
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«ended from, the firſt feudatory or purchaſor. In conſe- 


quence whereof, if a'vaſal died poſſeſſed of a feud of his own 
acquiring, or feudum novums it could not deſcend to any but 


his own offspring; no, not even to his brother, becauſe he 


was not deſcended, nor derived his blood, from the firſt ac- 
quirer. But if it was feudum antiquum, that is, one de- 
ſcended to the vaſal from his anceſtors, then his brother, or 
ſuch other collateral relation as was deſcended and derived his 
blood from the firſt feudatory, might ſucceed to ſuch inheri- 
tance. To this purpoſe ſpeaks the following rule; © frater 
« fratri fine legitimo haerede deſundto, in beneficio quod eo- 
« rum patris fuit, ſuccedat : fin autem unus e fratribus a 
« domino feudum acceperit, eo defuntto ſine legitimo haerede, 
« frater ejus in feudum non ſuccedit (m). The true feodal 
reaſon for which rule was this; that what was given to a man, 
for his perſonal ſervice and perſonal merit, ought not to de- 
ſcend to any but the heirs of his perſon. And therefore, as in 
eſtates-tail, (which a proper feud very much reſembled) ſo in 
the feodal donation, ©* nomen haeredis, in prima inveſtitura 
&« expreſſum, tantum ad deſcendentes ex corpore primi vaſalli 
« extenditur ; et non ad collaterales, niſi ex corpore primt 
« vaſalli ſive ſtipitis deſcendant (n) : the willof the donor, or 
original lord, (when feuds were turned from life eſtates into 
inkeritances) not being to make them abſolutely hereditary, 
like the Roman allodium, but hereditary only /ub modo ; not 
hereditary to the collateral relations, or lineal anceſtors, or 
huſband, or wife of the feudatory, but to the iſſue deſcended 
from his body only, 


However, in proceſs of time, when the feodal rigor was 
in part abated, a method was invented to let in the collateral 
relations of the grantee to the inheritance, by granting him a 
feudum novum to hold ut feudum antiquum ; that is, with all 
the qualities annexed of a feud derived from his anceſtors ; 


and then the collateral relations were admitted to ſucceed even 


in infinitum, becauſe they might have been of the blood of, 
that is deſcended from, the firſt imaginary purchaſor, For 


(m) 1 Fd. 1. C. 2. (n) Crag. J. 1. f. 9. §. 36. 
ſince 
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ſince it is not aſcertained in ſuch general grants, whether thi 
feud ſhall be held ut feudum paternum, or feudum avitum, but 
ut feudum antiquum merely as a feud of indefinite antiquity , 
that is, ſince it is not aſcertained from which of the anceſtor 
of the grantee this feud ſhall be ſuppoſed to have deſcended: 
the law will not aſcertain it, but will ſuppoſe any of his ancel. 
tors, pro re nata, to have been the firſt purchaſor : and there. 
fore it admits any of his collateral kindred (who have the other 
neceſſary requiſites) to the inheritance, becauſe every colla. 
teral kinſman muſt be deſcended from ſome one of his lineal 


anceſtors, | 


OF this nature are all the grants of fee-ſimple eſtates of thi; 
kingdom; for there is now in the law of England no ſuch 
thing as a grant of a feudum navum, to be held ut novun; 
unleſs in the caſe of a fee-tail, and there we ſee that this rule 
is ſtrictly obſerved, and none but the lineal deſcendants of the 
firſt donee (or purchaſor) are admitted: but every grant ef 
lands in fee-ſimple is with us a feudum novum to be held ut 
antiquum, as a feud whoſe antiquity is indefinite; and there. 
fore the collateral kindred of the grantee, or deſcendants from 
any of his lineal anceſtors, by whom the lands might have 
poſſibly been purchaſed, are capable of being called to the in- 


heritance. 


Vr, when an eſtate hath really deſcended in a courſe of 
inheritance to the perion laſt ſeiſed, the ſtrict rule of the feo- 
dal law is {till obſerved ; and none are admitted, but the heirs 
of thoſe through whom the inheritance hath paſſed : for all 
others have demonſtrably none of the blood of the firſt pur- 
chaſor in them, and therefore ſhall never ſucceed. As, if 
lands come to John Stiles by deſcent from his mother Lucy 
Baker, no relation of his father (as ſuch) ſhall ever be his heir 
of theſe lands; and, vice verſa, if they deſcended from his 
father Geoffrey Stiles, no relation of his mother (as ſuch) 
ſhall ever be admitted thereto; for his father's kindred have 
none of his mother's blood, nor have his mother's relations 
any ſhare of his father's blood. And ſo, if the eſtate de- 


ſcended ſrom his father's "father, George Stiles; the r 
0 
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of his father's mother, Cecilia Kempe, ſhall for the ſame 
reaſon never be admitted, but only thoſe of his father's ta- 
ther. This is alſo the rule of the French law (o), which is 


derived from the ſame feodal fountain. 


Hrxr we may obſerve, that, fo far as the feud is really an- 
tiquum, the law traces it back, and will not ſuffer any to in- 
herit but the blood of thoſe anceſtors, from whom the feud 
was conveyed to the late proprietor. But when, through 
length of time, it can trace it no farther ; as if it be not 
known whether his grandfather, George Stiles, inherited it 
from his father Walter Stiles, or his mother Chriſtian Smith ; 
or if it appear that his grandfather was the firit grantee, and 
ſo took it (by the general law) as a feud of indefinite antiqui- 


ty: in either of theſe caſes the law admits the deſcendants of 


any anceſtor of George Stiles, either paternal or maternal, 
to be in their due order the heirs to John Stiles of this eſtate :; 
becauſe in the firſt caſe it is really uncertain, and in the ſe- 
cond caſe it is ſuppoſed to be uncertain, whether the grand- 
father derived his title from the part of his father or his mo- 
ther, 


Tuis then is the great and general principle, upon which 


the law of collateral inheritances depends; that upon failure 


of iſſue in the laſt proprietor, the eſtate ſhall deſcend to the 


blood of the firſt purchaſor ; or, that it ſhall reſult back to 
the heirs of the body of that anceſtor, from whom it either 
really has, or is ſuppoſed by fiction of law to have, originally 
deſcended : according to the rule laid down in the year 
books (p), Fitzherbert (q), Brook (r), and Hale (s) ; „ that 
« he who would have been heir to the father of the deceaſed?” 
(and, of courſe, to the mother, or any other purchaſing an- 
ceſtor) * ſhall alſo be heir to the ſon,” 


Tur remaining rules are only rules of evidence, calculated 
to inveſtigate who that purchaſing anceſtor was z which, in 


(0) Domat. Part. 2. pr. (r) IB. d. 38. 


A 12 Eta IV. 14 s) H. C. L. 243. 
(4) Abr, 1. diſcent, a. ” (+) 43 
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feudis vere. antiquis, has in proceſs of time been forgotten, 
and is ſuppoſed ſo to be in feuds that are held ut antiguis. 


VI. A $81xTH rule or canon therefore is, that the collateral 


heir of the perſon laſt ſeiſed muſt be his next collateral kinſ. 
man, of the whole blood. | 


FixsT, he muſt be his next collateral kinſman, either per- 


ſonally or jure repreſentationis ; which proximity is reckoned 


according to the canonical degrees of conſanguinity before- 


mentioned. Therefore, the brother being in the firſt degree, 


he and his deſcendants ſhall exclude the uncle and his iſſue, 
who is only in the ſecond, And herein conſiſts the true reaſon 
of the different methods of computing the degrees of conſar- 
guinity, in the civil law on the one hand, and in the canon 
and common laws on the other. The civil law regards con- 
ſanguinity principally with reſpect to ſucceſſions, and therein 
very naturally conſiders only the perſon deceaſed, to whom 
the relation is claimed : it therefore counts the degrees of kin- 
dred according to the number of perſons through whom the 
claim muſt be derived from him; and makes not only his 
great-nephew but alſo his firſt-couſin to be both related to him 


in the fourth degree; becauſe there are three perſons be- 


tween him and each of them. 'The canon law regards con- 
ſanguinity principally with a view to prevent inceſtuous mar- 
riages, between thoſe who have a large portion of the ſame 
blood running in their reſpective veins ; and therefore looks 
up to the author of their blood, or the common anceſtor, 
reckoning the degrees from him: fo that the great-nephew 
is related in the third canonical degree to the perſon propoſed, 
and the firſt-couſin in the ſecond ; the former being diſtant 
three degrees from the common anceſtor; and therefore de- 
riving only one fourth of his blood from the ſame fountain 
with the propeſitus ; the latter, and alſo the propoſitus, being 
each of them diſtant only two degrees from the common ancel- 
tor, and therefore having one half of each of their bloods the 
| ſame. The common law regards conſanguinity principally 


with re[pect to deſcent; and, having therein the ſame object in 
| | view 
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view as the civil, it may ſeem as if it ought to proceed ac- 
cording to the civil computation, But as it alſo reſpects the 
purchaſing anceſtor, from whom the eſtate was derived, it 
therein reſembles the canon law, and therefore counts its de- 
grees in the ſame manner, Indeed the deſignation of perſon 
(in ſeeking for the next of kin) will come cv actly the ſame 
end (though the degrees will be differently gumube rod) which- 
ever method of computation we ſuppoſe the law of ILngland to 
uſe ; ſince the right of repreſentation (of the father by the fon, 
c.) is allowed to prevail in inſinitum. This allowance was 
abſolutely neceſſary, elſe there would have frequently been 
many clairnants in exactly the ſame degree of kindred, as (for 
| intance) uncles and nephews of the deceaſed ; which multipli- 
city, though no inconvenience in the Roman law of partible 
inheritances, yet would have been productive of endleſs con- 
fuſion where the right of ſole ſucceſſion, as with us, is eſta- 
bliſhed. The iſſue or deſcendants therefore of John Stiles's 
brother are all of them in the firſt degree of kindred with re- 
ſpect to inheritances, as their father alſo, when living, was: 
thoſe of his uncle in the ſecond, and ſo on, and are ſeverally 
called to the ſucceſſion 1n right of ſuch their repreſentative 
proximity, 


Tux right of repreſentation being thus eſtabliſhed, the for- 


mer part of the preſent rule amounts to this; that, on failure of 
iſſue of the perſon laſt ſeiſed, the inheritance ſhall deſcend to 


the iſſue of his next immediate anceſtor. Thus if John Stiles 
dies without iſſue, his eftate ſhall deſcend to Francis his bro- 


ther, who is lineally deſcended from Geoffrey Stiles his next 


immediate anceſtor, or fatker. On failure of brethren, or 
ſiſters, and their iſſue, it ſhall deſcend to the uncle of John 
Stiles, the lineal deſcendant of his grandfather George, and ſo 
on in infinitum. Very ſimilar to which was the law of inhe- 


ritance among the antient Germans, our progenitors : © he- 


* redes ſucceſſoreſque ſui cuique liberi, et nullum teſlamentums: 
« fi liberi non ſunt, proximus gradus in polſeſſione, fratres, 


* patrur, avunculi (t).“ . 


(i) Tacitus de mer, Germ, 21. 
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Now here it muſt be obſerved, that the lineal anceſtor, 
though (according to the firſt rule) incapable themſelves 
ſucceeding to the eſtate, becaule it 1s ſuppoſed to have already 
paſſed them, are yet the common ſtocks from which the next 


ſucceſſor muſt ſpring. And therefore in the Jewiſh lau, 
which in this reſpect entirely correſponds with ours (u), the | 
father or other lineal anceſtor is himſelf ſaid to be the heit, 1 
though long ſince dead, as being 1epreſented by the perſons of 
His iſſue ; who are held to ſuccced not in their own rights, a 
brethren, uncles, c. but in right of repreſentation, as the 
offspring of the father, grandfather, &c. of the deceaſed (j c 
But, though the common anceſtor be thus the root of the c 
inheritance, yet with us it is not neceſſary to name him in : 
making out the pedigree or deſcent. For the deſcent between v 
twyo brothers is held to be an immediate deſcent ; and therefore d 
title may be made by one brother or his repreſentatives i or c 
through another, without mentioning their common father(«), 8 
It Geoffrey Stiles hath two ſons, John and Francis, Franc; f. 
may claim as heir to John, without naming their father Geol. F 
frey: and fo the fon of Francis may claim as couſin and heit h 1 
Matthew the fon of John, without naming the grandfather; { 
viz. as fon of Francis, who was the brother of John, who wi 1 
the father of Matthew, But though the common anceſtor c 
are not named in deducing the pedigree, yet tlic law ſtill te. * 
ſpects them as the ſountains of inheritable blood: and thereſote 
in order to aſcertain the collateral heir of John Stiles, it 15 10 g 
the firſt place nectſſary to recur to his anceſtors in the fil - 
degree; and if they have left any other iſſue beſides Joh, } 
that iſſue will be his heir. On deſault of ſuch, we mul 
aſcend one ſtep higher to the anceſtors in the ſecond degree, : 
and then to thoſe in the third, and fourth, and - fo upwa 
in infinitum ; till ſome anceſtors be found, who have other iſe : 
. deſcending from them beſides the deceaſcd, in a parallel or cela N 
teral line. From theſe anceſtors the heir of John Stiles mo c 
derive his deſcent; and in ſuch derivation the ſame rules mult P 
bl 


(u) Numb, c. 27. (w) 1 Sid. 193. 1 Lev, 60. 12 Mod. 619 
(v} Sclden. de juce, Er. 6. 12, 
| 0 
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de obſerved, with regard to ſex, primogeniture, and repreſen- 
tation, that have before been laid down with regard to lineal 
deſcents from the perſon of the laſt proprietor, 


Bur, ſecondly, the heir need not be the neareſt kinſman ab- 
ſolutclv, but only ſub modo; that is, he muſt be the neareſt 
kinſman of the whole blood; for, if there be a much nearer 
kinſman of the half blood, a diſtant kinſman of the whole 
blood ſhall be admitted, and the other entirely excluded, | 


A x1INSMAN of the whole blood is he that is derived, not 
only from the ſame anceſtor, but from the ſame couple of an- 
ceſtors. For, as every man's own blood is compounded of the 
bloods of his reſpeQtive anceſtors, he only is properly of the 
whole or entire blood with another, who hath (fo far as the 
diſtance of degrees will permit) all the fame ingredients in the 
compoſition of his blood that the other hath. Thus, the blood 
of John Stiles being compoſed of thoſe of Geoffrey Stiles his 
father and Lucy Baker his mother, therefore his brother 
Francis, being deſcended from both the ſame parents, hath 
entirely the ſame blood with John Stiles; or, he is his bro- 
ther of the whole blood. But if, after the death of Geoffrey, 
Lucy Baker the mother marries a ſecond huſband, Lewis 
Gay, and hath iſſue by him; the blood of this iſſue, being 
compounded of the blood of Lucy Baker (it is true) on the one 
part, but of that of Lewis Gay (inſtead of Geoffrey Stiles) on 
the other part, it hath therefore only half the ſame ingredients 
with that of John Stiles: ſo that he is only his brother of the 
halt blood, and for that reaſon they ſhall never inherit to each 
other, So alſo, if the father has two ſons, A and B, by dif- 
ſerent venters or wives; now theſe two brethren are not bre- 
thren of the whole blood, and therefore ſhall never inherit to 
tach other, but the eſtate ſhall rather eſcheat to the lord. 
Nay, even if the father dies, and his lands deſcend to his eldeſt 
ſon A, who enters thereon, and dies ſeiſed without iſſue ; ill 
E ſhall not be heir to this eſtate, becauſe he is only of the half 
vlood to * the perſon laſt ſeiſed: but, had A died without 
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entry, then B might have inherited; not as heir to A his half. 


brother, but as heir to their common father, who was the Per- 
ſon laſt actually ſeiſed (x). 


'TH1s total excluſion of the half blood from the inheritance, 
being almoſt peculiar to our own law, is looked upon as a 
ſtrange hardſhip by ſuch as are unacquainted with the reaſon; 
on which it is grounded. But theſe cenſures ariſe from a mil. 
apprehenſion of the rule; which is not ſo much to be conſ. 
dered in the light of a rule of deſcent, as of a rule of evidence; 
an auxiliary rule, to carry a former into execution, And here 
we muſt again remember, that the great and moſt univerſal 
principle of collateral inheritances being this, that an heir to 
feudum antiquum muſt be of the blood of the firſt feudatory or 
purchaſor, that is, derived in a lineal deſcent from him; it wa 
originally requiſite, as upon gifts in tail it ſtill is, to make out 
the pedigree of the heir from the firſt donee or purchaſor, and 
to ſhew that ſuch heir was his lineal repreſentative, But 
when, by length of time and a long courſe of deſcents, it 
came (in thoſe rude and unlettered ages) ta be forgotten who 


Was really the firſt feudatory or purchaſor, and thereby the 


proof of an actual deſcent from him became impoſſible ; then 
the law ſubſtituted what fir Martin Wright (y) calls a reaſer- 
able, in the ſtead of an impoſſible, proof: for it remits the proof 
of an actual deſcent from the firſt purchaſor; and only requires 
in lieu of it, that the claimant be next of the whole blood to 
the perſon laſt in poſſeſſion ; (or derived from the ſame couple 
of anceſtors) which will probably anſwer the ſame end as if he 
could trace his pedigree in a direct line from the firſt purchaſot. 
For he who is my kinſinan of the whole blood can have no 21. 


ceſtors beyond or higher than the common flock, but what are 
*equally my ance{tors alſo; and mine are vice verſa his: he there- 


fore is very likely to be derived from that unknown anceſtor ol 
mine, from whom the inheritance deſcended. But a kiniman 
of the half blood has but one half of his anceſtors above the 
common ſtock the ſame as mine; and theretore there is nol the 


. Hale IH. C. L. 238. T. nures. 186. 
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ſame probability of that ſtanding requiſite in the law, that he 
be derived from the blood of the firſt purchaſor. 


To illuſtrate this by example, Let there be John Stiles, 
and Francis, brothers by the ſame father and mother, and ano- 
ther ſon of the ſame mother by Lewis Gay a ſecond huſband, 
Now, if John dies ſeiſed of lands, but it is uncertain whether 
they deſcended to him from his father or mother; in this caſe 
his brother Francis, of the whole blood, is qualified to be his 
heir; for he is ſure to be in the line of deſcent from the firſt 
purchaſor, whether it were the line of the father or the mother. 
But if Francis ſhould die before John, without iſſue, the mo- 
ther's ſon by Lewis Gay (or brother of the half blood) is utterly 
incapable of being heir; for he cannot prove his deſcent from 
the ficſt purchaſor, who is unknown, nor has he that fair pro- 
bability which the law admits as preſumptive evidence, ſince he 
is to the full as likely net to be deſcended from the line of the 
firſt purchaſor, as 4e be deſcended ; and therefore the inheri- 
tance ſhall go to the neareſt relation poſſeſſed of this preſump- 
tive proof, the whole blood, | 


. . TT SE 


AND, as this is the caſe in feudis antiquis, where there real - 
ly did once exiſt a purchaſing anceſtor, who is forgotten; it is 
allo the caſe in feudis novis held ut antiquis, where the pur- 
chaſing anceſtor is merely ideal, and never exiſted but only in 
fiction of law. Of this nature are all grants of lands in fee- 
ſimple at this day, which are inheritable as if they deſcended 
from ſome uncertain indefinite anceſtor, and therefore any of 
the collateral kindred of the real modern purchaſor (a: not his 
own offspring only) may inherit them, provided they be of 
the whole blood ; for all ſuch arc, in judgment of law, likely 
enough to be derived from this indefinite anceſtor : but thoſe 
ol the half blood are excluded, for want of tue ſame probabi- 
lity, Nor ſhould this be thought hard, that a brother of the 
purchaſor, though only of the half blood, muſt thus be diſin- 
herited, and a more remote relation of the whole blood ad- 
mitted, mercly upon a ſuppoſition and fi ion of law; ſince it 
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is only upon a like ſuppoſition and fiction, that brethren or 


purchaſors (whether of the whole or half blood) are entitle 
to inherit at all: for we have ſeen that in feudis flrige novis 
neither brethren nor any other collaterals were admitted, Ay 
therefore in feudis antiquis we have ſeen the reaſonableneſ; of 


excluding the half blood, if by a fiction of law a ſeudum novun 


be made deſcendible to collaterals as if it was feudum anliquun, 
it is juſt and equitable that it ſhould be ſubject to the ſamere- 
ſtrictions as well as the ſame latitude of deſcent. 


PERHArs by this time the excluſion of the half blond dots 
not appear altogether ſo unreaſonable, as at firſt fight it is pt 
to do. It is certainly a very fire-ſpun and ſubtile nicety : bus 
conſidering the principles upon which our law is founded, it i: 
not an injuſtice, nor always a hardſhip ; ſince even the ſuccel. 
ſion of the whole blood was originally a beneficial indulgence, 
rather than the ſtrict right of collaterals: and, though that in- 
dulgence is not extended to the demi- kindred, yet-they are 
rarely abridged of any right which they could poſſibly hare 
enjoyed before, The doctrine of whole blood was calculated 
to ſupply the frequent impoſſibility of proving a deſcent from 
the firſt purchaſor, without ſome proof of which (accordingto 


dur fundamental maxim) there can be no inheritance allowed 


of. And this purpole it anſwers, for the moſt part, effectual 
enough. I ſpeak with theſe reſtrictions, becauſe it does not 
neither can any other method, anſwer this purpoſe entircl. 
For though all the anceſtors of John Stiles, above the commor 
ſtock, are alſo the anceſtors of his collateral kinſman of th? 
u hole blood; yet, unleſs that common ſtock be in the firſt de- 
gree, (that is, unleſs they have the ſame father and mothe!) 
there will be intermediate anceſtors below the common ſtock 
that may belong to either of them reſpeQively, from which 
the other is not deſcended, and therefore can have none d 
their blood, Thus, though John Stiles and his brother of the 
whole blood can each have no other anceſtors, than what att 
in common to them both : ; yet with regard to his uncle, where 
the common ſtock is removed ore degree higher, (that is, fe 


gr ad- 


Crs: of THINGs. 231 


-1ndfather and grandmother) one half of John's anceſtors will 
not be the anceſtors of his uncle: his patruus, or father's 
brother, derives not his deſcent from John's maternal anceſtors; 
| nor his avunculus, or mother's brother, from thole in the pa- 
ternal line, Here then the ſupply of proof 1s deficient, and by 
no means amounts to a certainty : and, the E her the common 
flock is removed, the more will even the probability decreaſe, 
But it muſt be obſerved, that (upon the ſame principles of cal- 
culation) the half blood have always a much leſs chance to be 
deſcended from an unknown indefinite anceſtor of the deceaſed, 
than the whole blood in the fame degree. As, in the firſt de- 
gree, the whole brother of John Stiles is ſure to be deſcended 
from that unknown anceſtor his half brother has only an even 
chance, for half John's anceſtors are not his. So, in the ſecond 
degree, John's uncle of the whole blood has an even chance; 
but the chances are three to one againſt his uncle of the half 
blood, for three fourths of John's anceſtors are not his. Inlike 
manner, in the third degree, the chances are only three to one 
againſt John's great uncle of the whole blood, but they are 
ſeven to one againſt his great ,uncle of the half blood, for 
ſeven eighths of John's anceſtors have no connexion in blood 
with him. Therefore the much le's probability of the half 
blood's deſcent from the firſt purchaſer, compared with that of 
the whole blood, in the ſeveral degrees, has occaſioned a ge- 
neral excluſion of the half blocd in all. 


Burt, while T t»:3 illuſtrate the reaſon of excluding the half 
blood in general, I muſt be impartial enongh to own, that, in 
ſome inflances, the practice is carried farther than the principle 
upon which it goes will warrant. Particularly, when a kinſman 
of the whole blood in a remoter degree, as the uncle or great 

ncle, is preſerred to one of the half blood in a nearer degree, 
a5 the brother: ſor the half-brother hath the ſame chance of 
being deſcended from the purchaſing anceſt-r, a: the uncle; and 
g thrice better chance than the great uncle, or kinſman in the 
third degtee. It is alſo more eſpecially overſtraincd, hen a man 
has two ſons by different ventcrs, and the e{taic on his death 
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deſcends from him to the eldeſt, who enters, and dies without 
iſſue; in which caſe the younger ſon cannot inherit this eſtate, 
| becauſe he is not of the whole blood to the laſt proprietor, 
This, it muſt be owned, carries a hardſhip with it, even upon 
feodal principles ; for the rule was introduced only to ſupply 
the proof of a deſcent from the firſt purchaſor; but here, a 
this eſtate notoriouſly deſcended frem the father, and as both 
the brothers confeſſedly ſprung from him, it is demonſtrable 
that the half brother muſt be of the blood of the firſt purcha. 
ſor, who was either the {father or ſome of the father's ance. 
tors. When therefore there is actual demonſtration of the 
thing to be proved, it is l:ard to exclude a man by a rule ſubſti- 
tuted to ſupply that proof when deficient. So far as the in- 
heritance can be evidenily traced back, there ſeems no need of 
calling in this preſumptive proof, this rule of probability, to 
inveſtigate what is already certain, Had the elder brother in- 
deed been a purchaſor, there would have been no hardſhip at 
all, for the reaſons already given: or had the frater uterinus 
only, or brother by the mother's ſide, been excluded from an 
inheritance which deſcended from the father, it had been highly 
reaſonable, > 


IN DED it is this very inſtance, of excluding a frater con. 
ſanguineus, or brother by the father's ſide, from an inhe- 
ritance which deſcended a patre, that Craig (z) has ſingled 
out, on which to ground his ſtrictures on the Engliſh lau 
of half blood. And, really, it ſhould ſeem, as if the cuſtom 
of excluding the haif biood in Normandy (a) extended only 
to exclude a frater uterinus, when the inheritance deſcended 
a patre, and vice verſa : and poſſibly in England alſo; 
as even with us it remained a doubt, in the time of Brac- 
ton (b), and of Flcta (c), whether the half blood on the 
ſather's fide were excluded from the inheritance which ori- 
ginaliy deſcended from the common father, or only from ſuch 
as deſcended from the reſpeQive mothers, and from newly 
purchaſed lands. And the rule of law, as laid down by our 


(2) J. 2. f. 16. C. 14. (b) J. 2. c. 30. F. 3. 
(2) Gr. Cæuſſun. c. 25, (c) J. 6. c. 1. §. 14. 


Forteſcue (d) 
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Forteſcue (d), extends no farther than this; frater fratri ute- 
rino non ſuccedet in baereditate paterna. It is moreover worthy 
of obſervation, that by our law, as it now ſtands, the crown 
(which is the higheſt inheritance in the nation) may deſcend to 
the half blood of the preceding ſovereign (e), ſo as it be the 
blood of the firſt monarch, purchaſor, or (in the feodal lan- 
guage) conqueror, of the reigning family. Thus it actually 
did deſcend from king Edward the ſixth to queen Mary, and 
from her to queen Elizabeth, who were reſpectively of the half 
| blood to each other. For, the royal pedigree being always a 
matter of ſufficient notoriety, there is no occaſion to call in the 
aid of this preſumptive rule of evidence, to render probable the 
deſcent from the royal ſtock; which was formerly king Wil- 
liam the Norman, and is now (by act of parliament) (f) the 
princeſs Sophia of Hanover. Hence alſo it is, that in eſtates- 
tail, where the pedigree from the firſt donee muſt be ſtrictly 
proved, half blood is no impediment to the deſcent (g): be- 
cauſe, when the lineage is clearly made out, there is no need 
of this auxiliary proof. How far it might be deſirable for the 
legiſlature to give relief, by amending the aw of deſcents in 
one or two inſtances, and ordaining that the half blood might 
always inherit, where the eſtate notoriouſly deſcended from its 
own proper anceſtor, and, in caſes of new-purchaſed lands or 
uncertain deſcents, ſhould never be excluded by the whole 
blood in a remoter degree; or how far a*private inconvenience 
ſhould be ſubmitted to, rather than a long eſtabliſhed rule 
ſhould be ſhaken; it is not for me to determine. 


Tux rule then, together with its illuſtration, amounts to 
this: that, in order to keep the eſtate of John Stiles as nearly 
a5 poſſible in the line of his purchaſing anceſtor, it muſt deſcend 
to the iſſue of the neareſt couple of anceſtors that have left de- 
icendants behind them; becauſe the deſcendants of one an- 
ceſlor only are not ſo likely to be in che line of that purchaſing 
anceſtor, as thoſe who are deſcended from two. | 


(0) De lid. IE. Ane s. (f) 12 Will. NI. e. 2. 
(<) Flowd, 245. Co. Litt. rg, (g) Litt. $. 14, 15, 
| Bur 
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Bor here another difficulty ariſes. In the ſecond, third, 
fourth, and every ſuperior degree, every man has many couples 
of anceſtors, increating according to the diſtances in a geome- 
trical progreſſion upwards (h), the deſcendants of all which re- 
ſpe&ive couples are (repreſentatively) related to him in the 
ſame degree, Thus in the ſecond degree, the iſſue of George 
and Cecilia Stiles and of Andrew and Eſther Baker, the two 
grandſires and grandmothers of John Stiles, are each in the 
lame degree of propinquity ; in the third degree, the reſ; pective 
iſſues of Walter and Chriſtian Stiles, of Luke and France; 
Kempe, of Herbert and Hannah Baker, and of James and 
Emma Thorpe, are (upon the extinction of the two inferior 
gegrees) all equally entitled to call themſelves the next kin- 
dred of the whole blood to John Stiles. To which therefore 
of theſe anceſtors muſt we firſt reſort, in order to find out de- 
ſcendants ta be preferably called to the inheritance? In anſwer 
to this, and to avoid the confuſion and uncertainty that might 
ariſe between the ſeveral ſtocks, wherein the purchaſing an- 
ceſtor may be ſought for, | 


VII. Tux ſeventh and laſt rule or canon is, that in collateral 
inheritances the male ſtocks ſhall be preferred to the female; 
(that is, kindred derived from the blood of the male anceſtor; 
ſhall be admittsd before thoſe from the blood of the female)— 
unleſs where the lands have, in fact, deſcended from a female, 


Tu us the relations on the father's ſide are admitted in inf- 
nitum, before thoſe on the mother's fide are admitted at all (i); 
and the relations of the father's father, before thoſe of the fa- 
ther*s mother; and ſoon. And in this the Engliſh law is not 
ſingular, but warranted by the examples of the Hebrew and 
Athenian laws, as ſtated by Selden (k), and Petit (); though 
among tbe Greeks, in the time of Heſiod (m), when a man 
died without wife or children, all his kindred (without an, 


2 (h) See rag. Ty (1) LE, Attic I * 6. 
i) Litt. K. 4 . (m, Gz0ycy, 606, 
(k) de face Eiraery, e. tz. 


diſtinQior! 


. divided his eſtate among them. It is likewiſe 
wrarranted by the examples of the Roman laws ; wherein the 
agnati, or relations by the father, were preferred to the cagnati, 
or relations by the mother, till the edict of the emperor Juſti- 
nian (n) aboliſhed all diſtinction between them. It is alſo con- 
formable to the cuſtomary law of Normandy (o), which indeed 
in moſt feen agrees with our Engliſh law of inheritance. 


Ho wr v R, I am inclined to think, that this rule of our law 
does not owe its immediate original to any view of conformity 
to thoſe which I have juſt now mentioned; but was eſtabliſhed 
in order to effectuate and carry into execution the fifth rule or 
canon before laid down; that every heir muſt be of the blood 
of the firſt purchaſor. For, when ſuch firſt purchaſor was not 
eaſily to be diſcovered after a long courſe of deſcents, the law= 
yers not only endeavoured to inveſtigate him by taking the 
next relation of the whole blood to the perſon laſt in poſſeſſion; 
but alſo, conſidering that a preference had been given to males 
(by virtue of the ſecond canon) through the whole courſe of li- 
neal deſcent from the firſt purchaſor to the preſent time, they 
judged it more likely that the lands ſhould have deſcended to 
the laſt tenant from his male than from his female anceſtors; 
from the father (for inſtance) rather than from the mother; 
from the father's father, rather than the father's mother: and 
therefore they hunted back the inheritance (if I may be allow- 
ed the expreſſion) through the male line; and gave it to the 
next relations on the fide of the father, the father's father, 
and ſo upwards ; imagining with reaſon that this was the moſt 
probable way of continuing it in the line of the firſt purchaſor. 
A conduct much more rational than the preference of the ag- 
nati by the Roman laws: which, as they gave no advantage 
to the males in the firſt inſtance or dirett lineal ſucceſſion, had 
no reaſon for preferring themiin the tranſverſe collateral one 
upon which account this preference was very wiſcly aboliſhed 
by Juſtinian. a 


1 X:w, 118. (9) Gr, Couflum, 8. 25. 
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Trar this was the true foundation of the preference of the 
aznatj or male ſtocks, in our law, will farther appear if we 

conſider, that, whenever the lands have notoriouſly deſcended 
to a man from his mother's ſide, this rule is totally reverſed, 
and no relation of his by the father's ſide, as ſuch, can ever be 
admitted to them; becauſe he cannot poſſibly be of the blood of 
the firſt purchaſor. And ſo, e converſo, if the lands deſcended 


from the father's ſide, no relation of the mother, as ſuch, 


ſhall ever inherit. So alſo, if they in fact deſcended to John 
Stiles from his father's mother Cecilia Kempe; here not only 
the blood of Lucy Baker his mother, but alſo of George Stiles 
his father's father, is perpetually excluded. And, in like man- 


ner, if they be known to have deſcended from Frances Holland 


the mother of Cecilia Kempe, the line not only of Lucy Baker, 
and of George Stiles, but alſo of Luke Kempe the father of 
Cecilia, is excluded. Whereas when the ſide from which they 
deſcended is forgotten, or never known, (as in the caſe of an 
eſtate newly purchaſed to be holden ut feudum antiguum) here 
the right of inheritance firſt runs up all the father's ſide, with 


a Preference to the male ſtocks in every inſtance; and, if it 


finds no heirs there, it then, and then only, reſorts to the 
mother's ſide; leaving no place untried, in order to find heirs 
that may by poſſibility be derived from the original purchaſor. 
The greateſt probability of finding ſuch was among thoſe de- 
ſcended from the male anceſtors; but, upon failure of iſſue 
there, they may poſſibly be found among thoſe derived from 
the females. 


TH1sT take to be the true reaſon of the conſtant preference 
of the agnatic ſucceſſion, or iſſue derived from the male anceſ- 
tors, through all the ſtages of collateral inheritance; as the abi- 
lity for perſonal ſervice was the reaſon for preferring the males 
at firſt in the direct lineal ſucceſſion, We ſee clearly, that, if males 
had been perpetually admitted, in utter excluſion of females, the 
tracing the inheritance back through the male line of anceſtors 
muſt at laſt have inevitably brought us up to the firſt purchaſor: 

but, 
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but, as males have not been perpetually admitted, but only 
generally preferred; as females have not been utterly excluded, 


ritance up through the male ſtocks will not give us abſolute 
demonſtration, but only a ſtrong probability, of arriving at 
the firſt purchaſor; which, joined with the other probability, 
of the wholeneſs or entirety of blood, will fall little ſhort of 


a certainty. 


BeroRE we conclude this branch of our enquiries, it may 
not be amiſs to exemplify theſe rules by a ſhort ſketch of the 
manner in which we muſt ſearch for the heir of a perſon, as 
John Stiles, who dies ſeiſed of land which he acquired, and 
which therefore he held as a feud of indefinite antiquity. 


In the firſt place ſucceeds the eldeſt ſon, Matthew Stiles, 
or his iſſue : (no. 1.) — if his line be extinct, then Gilbert 
Stiles and the other ſons, reſpectively, in order of birth, or 
their iſſue : (n®. 2.) — in default of theſe, all the daughters 
together, Margaret and Charlotte Stiles, or their iſſue. (n® 3.) 
— On failure of the deſcents of Fobn Stiles himſelf, the iſſue 
of Geoffrey and Lucy Stiles, bis parents, is called in: viz. 
firſt Francis Stiles, the elder brother of the whole blood, or 
his iſſue : (n® 4. ) — then Oliver Stiles, and the other whole 
brothers, reſpectively, in order of birth, or their iſſue : (nꝰ 5.) 
— then the ſiſters of the whole blood, all together, Bridget 
and Alice Stiles, or their iſſue. (n® 6.) — In default of theſe, 
the iſſue of George and Cecilia Stiles, his father's parents 
reſpe& being till had to their age and ſex : (n® 7.) — then 
the iſſue of Walter and Chriſtian Stiles, the parents of his 
paternal grandfather : (ne 8.) — then the iſſue of Richard 


and Anne Stiles, the parents of his paternal grandfather's fa- 


ther: (no g.) — and ſo on in the paternal grandfather's pa- 
ternal line, or blood of Walter Stiles, in infinitum. In de- 
fect of theſe, the iſſue of William and Jane Smith, the pa- 
rents of his paternal grandfather's mother: (n® 10.) — and 
ſo on in the paternal grandfather's maternal line, or blood of 


(p) See the table of deſcents annexed, 


but only generally poſ{poned to males; the tracing the inhe- 


Chriſtian 
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Chriſtian Smith, in infinitum; till both the immediate 
bloods of George Stiles, the paternal grandfather, are ſpent. 
— Then we muſt reſort to the iſſue of Luke and Frances 
Kempe, the parents of John Stiles's paternal grandmother : 
(ne 11.) — then the iſſue of Thomas and Sarah Kempe, the 
parents of his paternal grandmother's father: (nꝰ 12.) a. 


and fo on in the paternal grandmother*s paternal line, or blood 


of Luke Kempe, in infinitum. In default of which, we muf 
call in the iſſue of Charles and Mary Holland, the parents of 
his paternal grandmother's mother: (no 13.) — and ſo on in 
the paternal grandmother's maternal line, or blood of Frances 
Holland, in infinitum ; till both the immediate bloods of Ce- 
cilia Kempe, the paternal grandmother, are alſo ſpent. 
Whereby the paternal blood of Fobn Stiles entirely failing, 
recourſe muſt then, and not before, be had to his maternal 
relations; or the blood of the Bakers, (n® 14, 15, 16,) Wil 


lis's, (ns 17.) Thorpes, (n“ 18, 19.) and Whites; (ne 20.) 


in the ſame regular ſucceſſive order as in the paternal line. 


Tux ſtudent ſhould however be informed, that the claſs, 
no 10, would be poſtponed to nꝰ 11, in conſequence of the 
doctrine laid down, arguends, by juſtice Manwoode, in the 
caſe of Clere and Brooke (q) ; from whence it is adopted by 
lord Bacon (r), and fir Matthew Hale (s). And yet, not- 
withſtanding theſe reſpectable authorities, the compiler of this 
table hath ventured to give the preference therein to n' 10 
before no 11; for the following reaſons : 1. Becauſe this point 
was not the principal queſtion in the caſe of Clere and Brooke; 
but the law concerning it is delivered obiter only, and in the 
courſe of argument, by juſtice Manwoode ; though after- 
wards faid to be confirmed by the three other juſtices in ſepa- 
rate, extrajudicial, conferences with the reporter. 2. Becauſe 
the chief. juſtice, fir James Dyer, in reporting the reſolution 
of the court in what ſeems to be the ſame caſe (i), takes no 
notice of this doctrine. 3. Becauſe it appears, from Plowden's 
report, that very many gentlemen of the law were diſſatisfied 


(q) Plowd. 450, (s) H. C. L. 240. 244. 
(r) Elem, c. 1. (t) Dyes, 314. 


with 
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with this poſition of juſtice Manwoode. 4. Becauſe the po- 
Gtion itſelf deſtroys the otherwiſe en tire and regular ſymme- 
try of our legal courſe of deſcents, as is manifeſt by inſpecting 
the table; and deſtroys all that cojiſtant preference of the 
male ſtocks in the law of inheritance, for which an additional 
reaſon is before given, beſides the tnere dignity of blood. $5. 


Becauſe it introduces all that uncertainty and contradiQtion, 


which is pointed out by an ingenious author (u); and eſta- 
dliſhes a collateral doctrine, incompatible with the principal 
point reſolved in the caſe of Clere and Brooke, viz, the pre- 
ference of no 11 to nꝰ 14. And, though that learned writer 


propoſes to reſcind the the principal point then reſolved, in 


order to clear this difficulty; it is apprehended, that the difſi- 
culty may be better cleared, by rejecting the collateral doc- 
trine, which was never yet reſolved at all, 6. Becauſe by the 
reaſon that is given for this doctrine, in Plowden, Bacon, 
and Hale, (viz, that in any degree, paramount the firſt, the 
law reſpecteth proximity, and not dignity of blood) no 18 
ought allo to be preferred to n? 16; which is directly con- 
trary to the eighth rule laid down by Hale himſelf (w). 7. 


Becauſe this poſition ſeems to contradict the allowed doctrine 


of fir Edward Coke (x); who lays it down (under different 
names) that the blocd of the Kemps (alias Sandies) ſhall 
not inherit till the blood of the Stiles's (alias Fair fields) fail. 
Now the blood of the Stiles's does certainly not fail, till both 
ng and ne 10 are extinct, Wherctore n? 11 (being the 
blood of the Kempes) ozht not to inherit till then. 8. Be- 
cauſe in the caſe, Mich. 12 Edw. IV. 14 (y.) (much relied 


on in that of Clerke and Brooke) it is laid down as a rule, that 


« cefſiuy, que doit inberiter al pere, doit inberiter al fig.“ 


Aud to fir Matthew Hale (2) ſays, © that though the law ex- 
% cludes the father from interiting, yet it ſubllitutes and di- 
& res the dcicent, as it ſhould have been, had the father 
* inherited,” Now it is ſettled, by rhe reſolution in Clere 
and Brooke, that ne 10 ſhould have inherited to Geoffrey 


ſu) Law of inheritances, 2d edit. 
Pag. 30 38. 61, 62. 66, 

() Hiſt. C. L. 247. 

(x) To, Litt. 12, Hawk. abr. in lac. 


(y) Fitz. Abr. tit, diſcent. 2. Bro. 
r. t. diſ ies t. z 


(2) lit. C. L. 243. 
| Stiles, 
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Stiles, the father, before no 11; and therefore no 10 ought 
alſo to be preferred in inheriting to Fobn Stiles, the ſon, 


Ix caſe John Stiles was not himſelf the purchaſor, but the 
eſtate in fact came to him by deſcent from his father, mother, 
or ary higher anceſtor, there is this difference; that the blood 
of that line of anceſtors, from which it did not deſcend, can 
never inherit, Thus, if it deſcended from Geoffrey Stiles, 
the father, the blood of Lucy Baker, the mother, is perpety- 
ally excluded: and ſo, vice verſa, if it deſcended from Lue 
Baker, it cannot deſcend to the blood of Geoffrey Stiles, 
This, in either caſe, cuts off one half of the table from any 
poſſible ſucceſſion. And farther, if it can be ſhewn to have 
deſcended from George Stiles, this cuts off three fourths 
for now the blood, not only of Lucy Baker, but alſo of C- 
cilia Kempe, is excluded, [f, laſtly, it deſcended from Wal- 
ter Stiles, this narrows the ſucceſſion till more, and cuts of 
ſeven eighths of the table; for now, neither the blood of 
Lucy Baker, nor of Cecilia Kempe, nor of Chriſtian Smith, 
can ever ſucceed to the inheritance, And the like rule will 
hold upon deſcents from any other anceſtors. 


Tur ſtudent ſhould bear in mind, that, during this whole 
proceſs, John Stiles is the perſon ſuppoled to have been laſt 
aQually ſeiſed of the eſtate. For it ever it comes to veſt in 
any other perſon, as heir to Jobn Stiles, a new order of ſuc- * 
ceſſion muſt be obſerved upon the death of ſuch heir ; ſince 
he, by his own ſeifin, now becomes himſelf an anceſtor, or 
ſlipes, and muſt be put in the place of 725n Stiles, The 
figures therefore denote the order, in which the ſeveral claſſes 
would ſucceed to Jobn Stiles, and not to each other : and, 
before we ſearch for an heir in any of the higher figures, (as 
no 8.) we muſt be firſt aſſured that all the lower claſſes (from - 
no 1 to 7.) were extinct, at John Stiles's deceaſe. 
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CHAPTER THE FIFTEENTH, 


Os TITLE By PURCHASE, AND FIRST BY ESCHEAT. 


URCHASE, perguifitio, taken in its largeſt and moſt ex- 
tenſive ſenſe, 1s thus defined by Littleton (a) ; the poſ- 
ſeſſion of lands and tenements, which a man hath by his own 
act or agreement, and not by deſcent from any of his anceſtors , 
or kindred. In this caſe it is contradiſtinguiſned from acquiſt- 
tion by right of blood, and includes every other method of 
coming to-an eſtate, but merely that by inheritance ; wherein 
the title is veſted in a perſon, not by his own act or agreement, 
but by the ſingle operation of law (b). 


PurcHasE, indeed, in its vulgar and confined accepta- 
tion, is applied only to fuch acquiſitions of lang, as are ob- 
* tained by way of bargain and ſale, for money, or ſome other 
valuable conſideration. But this falls far ſhort of the legal 
idea of purchaſe : for, if I give land freely to another, he is 
in the eye of the law a purchaſor (c); and falls within Lit- 
tleton's definition, for he comes to the eſtate by his own 
agreement, that is, he conſents to the gift. A man who has 
his father's eſtate ſettled upon him in tail, before he is born, 
Is alſo a purchaſor; for he takes quite another eſtate than the 
law of deſcents would have given him. Nay even if the an- 
ceſtor deviſes his eſtate to his heir at law by will, with other 
limitations or in any other ſhape than the courſe of deſcents 
would direct, ſuch heir ſhall take by purchaſe (d). But if a 
man, ſeiſed in fee, deviſes his whole eſtate to his heir at law, 
ſo that the heir takes neither a greater nor a leſs eſtate by the 


(a) 9 12. fc) Did. - 
(b) Co, Litt, 18. d) Lord Ravm, 728. 
Vor. II. | 
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_ deviſe than he would have done without it, he ſhall be ad- 
judged to take by deſcent (e), even though it be charged with 
incumbrances (1), tor the benefit, of the creditors, and 
others, who have demands on the ellate of the anceſtor, If x 
remainder be limited to the heirs of Sempronius, here Sem. 
pronius himſelf takes nothing; but, if he dies during the 
continuance of the particular eſtate, his heirs ſhall take 23 
purchaſors (g). But, if an eſtate be made to A for life, te- 
mainder to his right heirs in fee, his heirs ſhall take by de- 
ſcent : for it is an antient rule of law, that wherever the an- 
ceſlor takes an eſtate for life, the heir cannot by the fame 
conveyance take an eſtate in fee by deſcent (h). Ard if A dies 
before entry, ſtill his heir ſhall take by deſcent, and not by 
purchaſe ; for, where the heir takes any thing that might 
have veſted in the anceſtor, he takes by way of deſcent (i). 
The anceſtor, during his life, beareth in himſelf all his 
heirs (k) ; and therefore, when once he is or might have 
been ſeiſed of the land, the inheritance fo limited to his heirs 
veſts in theanceſtor himſelf : and the word ““ heirs” in this 
caſe is not eſteemed a word of purchaſe, but a word of lini- 
tation, enuring ſo as to encreaſe the eſtate of the anceſtor 
from a tenancy for life to a fee- ſimple. And, had it been other- 
wiſe, had the heir (who is uncertain till the death of the an- 
ceſtot) been allowed to take as a purchaſor originally no- 
minated in the deed, as muſt have been the caſe if the re- 
mainder had been expreſs:y limited to Matthew or Thomas by 
name; then, in the times of ſtrict feodal tenure, the lord 
would have been defrauded by ſuch a limitation of the fruits 
of his ſigniory, ariſing from a deſcent to the heir. 


WRar we call purchaſe, perguiſitio, the feudiſts call 
conqueſ!, conguarſius, or cengnifitis (1) both denoting a1) 
means of acquiring an eſtate out of the common courſe of in- 
heritance, And this is {till the proper phraſe in the law ci 
Scotland (m) ; as it was among the Norman juriſts, #9 


{e) 1 Ro!l, Abr. 626. (i) 1 Rep. 98. 
(f ) Saik. 241. Lord Raym. 728. (k) Co. Litt 23. 
(vg) 1 Roll. Abr. 627. (1) Crag 11. f. 10. $.18. 


(h) 1 Rep. 104.3 2 Lev, (o Raym. (m) Dalrymple of ſeuds. 210. 
8 
28 ſtyled 
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fivled the firſt purchaſor (that is, he who firſt brought the 


eſtate into the family which at preſent owns it) the conqueror - 
or cenguerenr (;). Which ſeems to be all that was meant 
by the appeliation which was given to William the Norman, 
when his manner of aſcending the throne of England was, in 
jc own and his ſucceſſors' charters, and by the hiſtorians of 
the times, entitled e pits and hinſeif conquaeſtor or 
renquifitor (o); ſignitying that he was the firſt of his family 
who acquired the crown of 3 and from whom there- 
fore all future claims by "deſcent muſt be deriveil : though 
now, from our diſufe of the feodal ſenſe of the word, toge- 
ther with the reflexion on his forcible meiked of acquiſition, 
we are apt to annex the idea of viclory to the name of congueſt 
or canquiſition; a title which, however juſt with regard to 
the crown, the conqueror never pretended with regard to the 
realm of England; nor, in fact, ever had (p). | 


Tur difference in effect, between the acquiſition of an 
eſtate by deſcent and by purchaſe, conſiſts principally in theſe 
two points: 1. That by purchaſe the eſtate acquires a new 
inheritable quality, and is deſcendible to the owner's blood 
in general, and not the blood only of ſome particular anceſtor. 
For, when a man takes an eſtate by purchaſe, he takes it not 
ut fendum faternum or maternum, which would deſcend only 
tothe heirs by the father's or the mother's ſule: but he takes 
It ut fendum antiquumy as a feud of iode finite antiquity; 
whereby it becomes inheritable to his heirs general, firſt of 


the paternal, and then of the raaternal line (q). 2. An eflate 


en by purchaſe will not make the heir anſwerable for the 


acts of tne anceſtor, as an eſtate by deſcent will. For, if the ; 


anceſter by any deed, obligat on, covenant, or the like, 
birdeth himſelf and his heirs, and dicth; this deed, obliga- 
won, or covenant, ſhail be binding upon the heir, ſo far forth 


. ily as he had any eftate of inheritance veſted in him for in 


ſome other in truſt for him) (r) by deſcent from that anceſtor, 


es Couſlum, Glos c. 26. fag. 40. 100 See pag 226. 
(+ SpeIm. G17]. 143. Ir) Stat. 29 Car 11. e. 9. 
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ſufficient to anſwer the charge (s); whether he remains in 
poſſeſſion, or hath aliened it before action brought (): which 
ſufficient eſtate is in law called aſſets; from the French word, 
aſſez, enough (u). Therefore if a man covenants, for him- 
ſelf and his heirs, to keep my houſe in repair, I can then (and 
then only) compel his heir to perform this covenant, when he 
had an eſtate ſufficient for this purpoſe, or aſſets, by deſcent 
from the covenantor : for though the covenant deſcends to the 
heir, whether he inherits any eſtate or no, it lies dormant, 
and is not compulſory, until he has aſſets by deſcent (v). 


we 
THis is the legal ſignification of the word perguiſitio, or thi 
purchaſe ; and in this ſenſe it includes the five following me- de 
thods of acquiring a title to eſtates: 1. Eſcheat. 2. Occu- Ou 
pancy. 3. Preſcription. . 4. Forteiture, 5. Alienation. Oi 5 ( 
all theſe in their order, | bel 
| | | 25 U 
I. Ls chAr, we may remember (W) was one of the ſide! 
fruits and conſequences of feodal tenure. The word itſelf is lat 
originally French or Norman (x). in which Janguage it figni- othe 
fies chance or accident; and with us denotes an obſtruction utin 
of the courſe of deſcent, and a conſequent determination of the duca 
tenure, by ſome unforeſeen contingency: in which caſe the 
land naturally reſults back, by a kind of reverſion, to the ori- T 
ginal grantor or lord of the ſce (y). that t 
| means 
EscEAT therefore being a title frequently veſted in the lord TV) 
by inheritance, as being the fruit of a ſigniory to which he was it folle 
entitled by deſcent, (for which reaſon the lands eſcheating ſhall 1 
attend the ſigniory, and be inheritable by ſuch only of his heirs 1 hat t 
as arecapable of inheritingthe other) (z) it may ſeemin ſuch caſes sol þ 
to fall more proper] y under the former general head of acquiring koſe 
title to eſtates, viz. by deſcent, (being veſted in him by act oi 
p Loc! 
(e) 1 P. Wms 777. (x) Eſchet or ichet, formed {rom the © Pas 
(t) Stat. 3 & 4 W. & NI. c. 14. verb eſctcir or dleir, to happen. JanTum 
(u) Finch. law. 119, (y) 1 Feud. 86. Co, Lit, 13. cant d 


(v) Finch. Rep. 86. ( Co. Litt, 13. 
) bee pag. 74, 
( | bag 7 | law, 
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Jaw, and not by his own act or agreement) than under the pre- 
ſent, by purchaſe. But it muſt be remembered that, in order 
to complete this title by eſcheat, it is neceſſary that the lord 
perform an act of his own, by entering on the lands and tene- 
ments ſo eſcheated, or ſuing out a writ of eſcheat (a): on fail- 
ure of which, or by doing any act that amounts to an implied 
waiver of his right, as by accepting homage orrent of a ſtranger 
who uſurps the poſſeſſion, his title by eſcheat is barred (b). Tt 
is therefore in ſome reſpect a title acquired by his own act, as vn 
well as by act of law. Indeed this may allo be ſaid of deſcents Wikis 
themſelves, in which an entry or other ſeiſin is required, in or- | 1. 
der to make a complete title; and therefore this diſtribution by | 
our legal writers ſeems in this reſpect rather inaccurate : for, 23% 
ac eſcheats muſt follow the nature of the ſigniory to which they | 
belong, they may veſt by either purchaſe or deſcent, according 
2; the ſigniory is veſted. And, though fir Edward Coke con- 
ſiders the lord by eſcheat as in ſome reſpects the aſſignee of the 
lalt tenant (e), and therefore taking by purchaſe; yet, on the 
other hand, the lord is more frequently conſidered as being 
u/timus baeres, and therefore taking by deſcent in a kind of ca- 
cucary ſucceſſion, | 


Tur law of eſcheats is founded upon this ſingle principle, 
that the blood of the perſon laſt ſeiſed in fee- ſimple is, by ſome 
means or other, utterly extin& and gone; and, ſince none can 
inherit his eſtate but ſuch as are of his blood and conſanguinity, 
it follows as a regular conſequence, that when ſuch blood is 
ctindt, the inheritance itſelf muſt fail; the land muſt become 
what the feodal writers denominate feudum apertum; and mult 
ſult hack again to the lord of the fee, by whom, or by thole / 
%icſe eſtate he hath, it was given. 


F:curaTs are frequently divided into thoſe propter defe Tum 
anguinis and thoſe propter delictum tenentis: the one ſort, if the 
crant dies without heirs; the other, if his blood be attainted (d). 


'2 Pro Ay. tit. eſcheat. 26. (c) 1 Toft. 215. 
4 4 41. ine. 23. Co. J.itt. 268. (d) Co. Litt, SY 92, 
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But both theſe ſpecies may well be comprehended under the firſt 
denomination only; tor he that is attainted ſuffers an extine- 
tion of his blond, as well as he that dies without relations. The 
inheritable quality is expunged in one inſtance, and expires in 
the other; or, as the doctrine of eſcheats is very fully expreſſ. 
ed in Fleta (e),“ dominus capitali: feedi loco baeredis habetur, 
4 quotics per deſeclum uel delicium extinguitur ſanguis tenentis,” 


EschrArs therefore ariſing merely upon the deficiency of 
the blood, whereby the deſcent is impeded, their doQrine will 
be better illuſtrated by conſidering the ſeveral calgs wherein 
hereditary blood may be deficient, than by any other made 
whatſoever. 


I, 2, 3. Tux ficſt three caſes, wherein inheritable blood i; 
wanting, may be collected from the rules of deſcent laid down 
and explained in the preceding, chapter, and therefore will 
need very little illuſtration or comment. Firſt, when the te- 
nant dies without any relations on the part of any of his ancel- 
tors: ſecondly, when ne dies without any relations on the pat 
of thole anceſtots from whom his eſtate deſcended : thirdly, 
when he dies without any relations of the whole blood. In 
two of theſe cafes the blood of the firſt purchaſor is certainly, 
in the other it is probably, at an end; and therefore in all of 
them the law dies, that the land ſhall eſcheat to the lord of 
the fee: for the lord would be maniſeſtly prejudiced, if, contta- 
ry to the inherent condition tacitly annexed to all feuds, any 
perſon thould be ſuffered to ſucceed to lands, who is not of the 
blood of the firſt feudatory, to whom for his perſonal merit the 
eſtate is ſuppoſed to have been granted. 


4. A MONSTER, which hath not the ſhape of mankind, but 
in any part evidently bears the reſemblance of thebrute creation, 
hath nv inheritable blood, and canact be heir to any land, albe . 
it be brought forth in mayrizge: but, although it hath deforimu 


fe) 6... 
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in apy part of its body, yet if it hath human ſhape, it may be 
heir (). This is a very antient rule in the law of England (g): 

and its reaſon is too obvious, and too ſhocking, to bear a winute 
* diſcuſſion. The Roman law agrees with our own in exclud- 
ing ſuch births from ſucceſſions (b): yet accounts them, how- 
A children in ſome reſpects, where the parents, or at leaſt 
the father, could reap any advantage thereby (i); (as the jus 
trius liberorum, and the like) eſteeming them the misfortune, 
rather than the fault, of that parent. But our law will not ad- 
mit a birth of this kind to be ſuch an iſſue, as ſhall emitle the 
Iutband to be tenant by the curteſy (x); becauſe it ts not capa- 
ble of inheriting. And therefore, it there appears no other heir 
inan ſuch a prodigious birth, the land ſhall eſcbeat to the lord. 


BAs TA RDS are incapable of being heirs. Baſtards by our 
law, are ſuch chileren as are not born 3 in lawful wedlock, 
or within a competent time atter its determination (1), Such 
are held to be nuliius ſilii, the tons of nobody; for the maxim 
of law 1s, qui ex damnato coitu naſcuntur, inter liberos non com- 
putantur (m). Being thus the fons of nobody, they have no 
blood in them, at leaſt no inheritable blood; conſequently, 


cone of the blood of the firſt purchaſor: and therefore, if there 


be no other claimant than ſuch illegitimate children, the land 
ſhall eſcheat to the lord (n). The civil law differs from ours 
in this point, and allows a baſtard to ſucceed to an :nheritance, 
if after its birth the mother was married to the father (o): and 
Ao, if the father had no lawful wife or child, then, even if the 
concubine was never married to the father, yet ſhe and her 
baſtard fon were admitted each to one twelfth of the inherit- 
ance (p): and a baſtard was l;Kewiſe capable of ſucceeding to 


60) o Litt 9,8. tamen eft partus minflizſus, Bracton. 
'g) Qui contra formam Fumani ge- l. 1. c. 6. &. 5 tr. ;. c. zo. 
*, Converſy more pricreautur, ut 7 (h) F/. 1. 3. #0 


muler ma" Iriſum wel f redi gef nixd (1 Fj. 50. 16. 135. Paul. 4 /ent. ah 


£5 inter liber non 0 utiniur, Pare 


amen, cut natura aliquaniu/um ad- GG Co. Litt. 29. 
6 wy * diminuerit, ut fi jex we! tan- (1) See book I. ch. 16. 
* cuatuor dipitos * thuerit, ben de- (m) Co. Litt. 8. 
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the whole of his mother's eſtate, although ſhe was never mar- 
ried; the mother being ſufficiently certain, though the father 
is not (q). But our law, in favour of marriage, is leſs in- 
dulgent to baſtards. | | 


THERE is indeed one inſtance, in which our law has ſhewn 
them ſome little regard; and that is uſually termed the caſe of 
baſtard eigne and mulier puiſne. This happens when a man 

has a baſtard fon, and afterwards marries the mother, and by 
her has a legitimate fon, who in the language of the law is 
called a mulier, or, as Glanvil (r) expreſſes it in his Latin, flius 
mulicratus; the woman before marriage being concubina, and 
afterwards mulicr. Now here the eldeſt ſon is baſtard, or 
baſtard eigne; and younger ſon is legitimate, or mulier puiſne, 
It then the father dics, and the baſtard ergn8-enters upon bis 
land, and enjoys it to his death, and dies ſeiſed thereof, where- 
by the inh<11tance deſcends to his iſſue; in this caſe the mulicr 
puiſn?, and all other hcirs, (though minors, feme-coverts, or 
under any incapacity whatſoever) are totally barred of their 
right (s). And this, 1. As a puniſhment on the multer for his 
negligence, in not entering during the haflard”s life, and evid- 
ing him. 2. Recauſe the law will not ſuffer a man to be haſtar- 
dized after hs death, who entered as heir and died ſeiſed, and 
ſo paſſed fur legitimate in his life-time. 3. Becauſe the canon 
law (allowing the civil) d d allow ſuch baſtard eigne to be le- 
g. Mate, on th- ſubſequent marriage of his mother: and thete- 
fore the laws of Eugland (though they would not admit either 
the civil or canon law to rule the inheritances of this kingdom, 
yet) paid ſuch a regard to a perſon thus. peculiarly circum- 
ſtanced, that, after the land had deſcended to his iſſue, they 
would not unravel the matter again, and ſuffer his eſtate to te 
ſhaken. But this indulgænce was ſhewn to no other kind ot 
batlard ; for, if the mother was never married to the father, 
ſuch baſtard could have no coluurable title at all (t). 


I. tt. F. 399. Co, Litt. 244. 
FS J. itt. §. 400. 


(r} 7, ( * * 3 


18) Cel. 6. 5). 8. (+) 
019 
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As baſtards cannot be heirs themſelves, ſo neither can they 
have any heirs but thoſe of their own bodies. For, as all col- 
lateral kindred conſiſts in being derived from the ſame common 
anceſtor, and as a baſtard has no legal anceſtors, he can have 
no collateral kindred ; and, conſequently, can have no legal 
heirs, but ſuch as clean by a lineal deſcent from himſelf. And 


therefore if a baſtard purchaſes land, and dies ſeiſed thereof 


without iſſue, and inteſtate, the land ſhall __ to the lord 
ol the fee (u). 


6. 1 incapable of taking by deſcent, or in- 
heriting (w) : for they are not allowed to have any inheritable 
blocd in them; rather indeed upon a principle of national or 
civil policy, than upon reaſons ſtrictly feodal. Though, if 
lands had been ſuffercd to fall into their hands who owe no 
allegiance to the crown of England, the deſign of introducing 
cur feuds, the defence of the kingdom, would have been de- 
feated. Wherefore if a man leaves no other relations but 
aliens, his land ſhall eſcheat to the loid. h 


As aliens cannot inherit, ſo far they are on a level with 
baſtards z but, as they are alſo diſabled to hold by purchaſe *. 
they are under ſtill greater diſabilities. And, as they can nei- 
ther hold by purchaſe, nor by inheritance, it is almoſt ſuper- 
fluous to ſay that they can have no heirs, ſince they can have 
rotking for an heir to inherit; but ſo it is expreſsly holden ()), 
becaule they have not in them any inheritable blocd. 


Axp farther, if an alien be made a denizen by the king's 
letters patent, and then purchaſes lands, (which the law allows 
ſuch a one to do) his fon, born before his denization, ſhall not 
(by the common law) inherit thoſe lands; but a fon born after- 
wards may, even though his elder brother be living ; for the 


father, beſore denization, had no inheritable blood to commus- 


(v) Br:A, I. 2. c. 9, Co. Litt. 244, (x) Bid. 2. 
(w, Co. Lü. 8. a G id. 1 Lev. 69. 
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nicate to his eldeſt on 3 but by denization it acquires an bs. 
| ditary quality, which will be tranſmitted to his ſubſequent po. 
terity. Yet, if he had been naturalized by act of parliament, 
ſuch eldeſt ſon might then have inherited ; for that cancels all 
defects, and is allowed to have a retroſpeAiv energy, which 
ſimple denization has not (2). | 


Str Edward Coke (a) alſo holds, that if an alien cometh into 
England, and there hath iſſue two ſons, who are thereby naty- 
ral born ſubjects; and one of them purchaſes land, and dies; 
yet neither of theſe brethren can be heir to the other. For 
the commune vinculum, or common ſtock of their conſangui- 
nity, is the father ; and, as he had no inheritable blood in him, 
he could communicate none to his ſons; and, when the ſons 
can by no poſſibility be heirs to the father, the one of them 
ſhall not be heir to the other. And this opinion of his ſeems 
founded upon ſolid principles of the antient law; not only 
from the rule before cited (b), that ceſluy, que droit inberiter 
al pere, doit inberiter al fits ; but alſo becauſe we have ſeen 
that the only feodal foundation, upon which newly purchaſed 
Jand can poſſibly deſcend to a brother, is the ſuppoſition and 
fiction of law, that it deſcended from ſome one of his anceſtors; 
but in this caſe as the immediate anceſtor was an alien, from 
whom it could by no poſſibility deſcend, this ſhould deſtroy the 
ſuppoſition, and impede the deſcent, and the land ſhould be 
inherited ut feudum firifle novum; that is, by none but the 
lineal deſcendants of the purchaſing brother ; and, on failure of 
them, ſhould eſcheat to the lord of the fee. But this opinion 
hath been ſince overruled (c) : and it is now held for Jaw, that 
the ſons of an alien, born here, may inherit to each other, 
And ge IS upon the whole : for, as (in common 
purchaſes) the whole of the ſuppoſed deſcent from indefinite 
anceſtors is but fictitious, the law may as well ſuppoſe the 
requiſite anceſtor as ſuppoſe the requiſite deſcent. 
(z) Co. Litt. 129. (0) See pag, 223 and 239. 


(a) 1 Inſt. 8. (e) 1 Ventr. 473. 1 Lev. 39. 1 Sid. ys 
T 
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Ir is alſo enacted, by the ſtatute 11 & 12 W. HI, 2. 6. 


that all perſons, beiog natural born ſubjects of the king, may 
inkerit and make their titles by deſcent from any of their an- 
ceſtors lineal or collateral; although their father, or mother, 
or other anceſtor, by, from, through, or under whorn t 

derive their pedigrees, were born out of the king's allegiance, 


But inconveniences were afterwards apprehended, in cafe per- 


ſons ſhould thereby gain a future capacity to inherit, who did 
rot exiſt at the death of the perſon laſt ſeiſed, As, if Francis | 


the elder brother of John Stiles be an alien, and Oliver the 
younger be a natural-born ſubject, upon John's death without 
iſſue his lands will deſcend to Oliver the younger brother: 
row, if aſterwards Francis hath a. child, it was feared that, 
under the ſtatute of king William, this new-born child might 
defeat the eſtate of his uncle Oliver. Wherefore it is provid- 
ech by the ſtatute 25 Geo. II. c. 3g. that no right of inheritance 
ſhall accrue by virtue of the former ſtatute to any perſons 
whatioever, unleſs they are in being and capable to take as 
lcirs at the death of the perſon laſt ſeiſed: with an excep- 


ton however to the caſe, where lands ſhall deſcend to the 


daughter of an alien; which daughter ſhall reſign ſuch inhe- 
ritance to ker after-born brother, or divide it with her after- 
born ſiſters, according to the uſual rule (d) of deſcents by the 
common law, 


7. By attainder alſo, for treaſon or other felony, the bload 
«> the perſon attainted is ſo corrupted, as to be rendered no 
longer inheritable. 


GrraT care muſt be taken to diſtinguiſh between forſei— 
ture of lands to the king, and this ſpecies o {cheat to the lord; 
which, by reaſon of their ſimilitude in ſome circumſtances, and 
ecauſe the crown is very frequently the immediate lord of the 
ice and therefore entitled to both, have been often confounded 
tozether, Forfeiture of lands, and of whatever elſe the offender 
f oſſeſſed, was the doctine of the old Saxon law (e), as a part of 


(3) dee Pag evd rnd 214, (e) LL. Helfred. c. 4. LL. Cenut. c. 84. 
puniſhment 
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puniſhment for the offence; and does not at all relate to the 
feodal ſyſtem, nor is the conſequence of any ſigniory or lordſhip 
paramount (f): but, being a prerogative veſted in the crown, 
was neither ſuperſeded nor ditniniſhed by the introduction of 
the Norman tenures; a fruit and conſequence of which eſcheat 
muſt undoubtedly be reckoned. Eſcheat therefore operates in 
ſubordination to this more antient and ſuperior law of forfei- 
ture. 2 | | 


TRR doctrine of eſcheat upon attainder, taken ſingly, is this: 


that the blood of the tenant, by the commiſſion of any felony, 


(under which denomination all treaſons were formerly com- 


prized) (g) is corrupted and ſtained, and the original donation 


of the feud is thereby determined, it being always granted to 
the vaſal on the implied condition of dum bene ſe geſſerit. 
Upon the thorough demonſtration of which guilt, by legal 
attainder, the feodal covenant and mutual bond of fealty are 
held to be broken, the eſtate inſtantly falls back from the of- 
fender to the lord of the fee, and the inheritable quality of his 
blood is extinguiſhed and blotted out for ever. In this ſituation 
the law of feodal eſcheat was brought into England at the 


- conqueſt ; and in general ſuperadded to the antient law of 


forfeiture. In conſequence of which corruption and extinc- 
tion of hereditary blood, the land of all felons would immedi- 
ately reveſt in the lord, but that the ſuperior law of forfeiture 
intervenes, and intercepts it in its paſſage; in caſe of treaſon, 
for ever; in caſe of other felony, for only a year and a day, 
after which time it goes to the lord in a regular courſe ol el- 
cheat (h), as it would have done to the heir of the felon in caſe 
the feodal tenures had never been introduced. And that this is 


the true operation and genuine hiſtory of eſcheats will moſt 


evidently appear from this incident to gavelkind lands, (which 
ſeem to be the old Saxon tenure) that they are in no caſe ſub- 
ject to eſcheat for felony, though they are liable to forfeiture 
for treaſon (i), 


(r) 2 laſt. 64, Salle. 8-, ch) 2 Inſt. 36. 
(8) 3 Laſt. 15. Stat. 25 Edw. III. c,2, $ 12, (i) Somner, $3. Wright, Ten. 118. 


As 


— 
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inheritance immediately reveſting in the lord, the wife of the 


felon was liable to loſe her dower, till the ſtatute 1 Edw. VI. 


c. 12, enacted, that albeit any perſon be attainted of miſpriſion 
of treaſon, murder, or felony, yet his wife ſhall enjoy her 
dower. But ſhe has not this indulgence where the antient law 
of forfeiture operates, for it is expreſsly provided by the ſtatute 
5 & 6 Edw. VI. c. 11. that the wife of one attaint of high 
treaſon ſhall not be endowed at all, 


HITHERTO we hows only ſpoken of eſtates veſted in the 
offender, at the time of his offence or attainder. And here 
the law of forteiture ſtops ; but the law of eſcheat purſues the 
matter ſtill farther, For, the blood of the tenant being utterly 
corrupted and extinguiſhed, it follows, not only that all he now 
has ſhould eſcheat from him, but alſo that he ſhould be inca- 
pable of inheriting any thing for the future. This may far- 
ther illuſtrate the diſtinction between forfeiture and eſcheat. 
If therefore a father be ſeiſed in fee, and the ſon commits 
treaſon and is attainted, and then the father dies: here the land 
ſhall eſcheat to the lord; becauſe the ſon, by the corruption of 
his blood, 1s incapable to be heir, and there can be no other 


heir during his life: but nothing ſhall be forteited to the king, 
for the ſon never had any intereſt in the lands to forfeit (k). 


In ihis caſe the eſcheat operates, and not the forfeiture ; but 
in the following W the forfeiture works, and not the 
eſcheat, As where a new felony is created by act of parlia- 
ment, and it is provided (as is frequently the caſe) that it ſhall 
not extend to corruption of blood: here the lands of the felon 
ſhall not eſcheat to the lord, but yet the profits of them ſhall 
be forfeited to the king fo long as the offender lives (1). 


THERE is yet a farther conſequence of the corruption and 
exlinction of hereditary blood, which is this: that the perſon 


(k) Co, Litt. 13. (i) 3 laſt. 47. 2 
WO | | attainted 


As a conſequence of this doQrine of eſcheat, all bak of 
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attainted ſhall not only be incapable himſelf of inheriting, or 
tranſmitting bis own property by heirſhip, but ſhall alſo eb. 
ſtruct the deſcent of lands or tenements to his poſterity, in all 
caſes where they are obliged to derive their title through him 
from any remoter anceftor. The channel, which conveyed the 
hereditary blood from his anceſtorsto him, is not only exhauſt. 
ed for the preſent, but totally dammed up and rendered impet- 
vious for the future. This is a refinement upon the antient 
law of feuds, which allowed that the grandſon might be heir 
to his grandfather, though the ſon in the intermediate genera- 
tion was guilty of felony (m). But, by the law of England, 2 
man's blood is fo univerſally corrupted by attainder, that his 
ſons can neither inherit to him nor to any other anceſtor (n), 
at leaſt on the part of their attainted father. 


Tr1s corruption of blood cannot be abſolutely removed but 
by authority of parliament. The king may excuſe the public 
puniſhment of an offender ; but cannot aboliſh the private right, 
which has accrued or may accrue to individuals as a conſe- 
quence of the criminal's attainder. He may remit a forſeiture, 
in Which the intereſt of the crown is alone concerned: but he 
cannot wipe away the corruption of blood ; for therein a third 
perſon hath an intereſt, the lord who claims by eſcheat. If 
therefore a man hath a ſon, and is attainted, and Mterwards 
pardoned by the king ; this fon can never inherit to his father, 
or father's anceſtors ; becauſe his paternal blood, being once 
thoroughly corrupted by his father's attainder, muſt continte 
fo : but if the ſon had been born after the pardon, he might in- 
herit; becauſe by the pardon the father is made a new man, 


and may convey new inheritable blood to his after-born chi- 
dren (o). 


Herein there is however a difference between aliens and 


| Perſons attaimied, Of aliens, who could never by any poſſibility 


be heirs, the law takes no notice: and therefore we have ſeen, 


(m) Van I.ceuwen in 2 Feud, 31, (o) Id. 292. 
(n) Co. Litt. 391. 


that 


— 
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that an alien elder brother ſnall not impede the deſcent to a 
natural- born younger brother. But in attainders it is other- 
wiſe; tor if a man hath iſſue a ſon, and is attainted, and after- 
wards pardoned, and then hath iſſue a ſecond fon, and dies; 
here the corruption of blood is not removed from the eldeſt, 
and therefore he cannot be heir: neither can the youngeſt be 


heir, for he hath an elder brother living, of whom the law 


takes notice, as he once had a poſſibility of being heir; and 
tzerefore the younger brother ſhall not inherit, but the land 
ſhall eſcheat to the lord: though, had the elder died without 
iſſue in the life of the father, the younger ſon born after the 
pardon might well have inherited, for he hath no corruption 
of blood (p). So if a man hath iſſue two ſons, and the elder 
in the lifetime of the father hath iſſue, and then is attainted 
and executed, and afterwards the father dies, the lands of the 
father ſhall not deſcend to the younger lon : for the iſſue of 
the elder, which had once a poſſivility to inherit, ſhall impede 
the deſcent to the younger, and the land ſhall eſcheat to the 
lord (g). Sir Edward Coke in this caſe allows (r), that if the 
anceſtor be attainted, his tons born before the attainder may be 
heirs to each other ; and diſtinguiſhes 1t from the caſe of the 
ſons of an alien, becauſe in this caſe the blood was inheritable 
when imparted to them from the father: but he makes a doubt 


{upon the ſame principles, which are now overruled) (s) whe- 


ther ſons, born after the attainder, can inherit to each other; 
tor they never had any inheritable blood in them, 


Urox the whole it appears, that a perſon attainted is neither 
allowed to retain his former eſtate, nor to inherit any future 
one, nor to tranſmit any inheritance to his iſſue, either imme- 
ciately from himſelf, or mediately through himſelf from any 
remoter anceſtor ; for his inheritable blood, which is neceſſary 
either to hold, to take, or to tranſmit any feodal property, is 
blotted out, corrupted, and extinguiſhed for ever: the conſe- 
quence of which is, that eſtates, thus impeded in their deſcent, 
reſult back and eſcheat to the lord. 


(p} Co. Ut. 8. | (r) Co. Litt. $. 
% Lyer, 48. (s) 1 Hal. P. C. 357, 
| | 'T Hrs 
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Tuis corruption of blood, thus ariſing from feodal principles, 
but perhaps extended farther than even thoſe principles will 
warrant, has been long looked upon as a peculiar hardſhip : 
becauſe, the oppreſſive parts of the feodal tenures being now in 
general aboliſhed, it ſeems unreaſonable to reſerve one of their 
moſt inequitable conſequences ; namely, that the children 
ſhould not only be reduced to preſent poverty, (which, how- 
ever ſevere, is ſufficiently juſtified upon reaſons of public po- 
licy) but alſo be laid under future difficulties of inheritance, on 


account of the guilt of their anceſtors, And therefore in moſt | 


(if not all) of the new felonies, created by parliament ſince the 
reign of Henry the eighth, it is declared that they ſhall not 
extend to any corruption of blood: and by the ſtatute ) Ann. 
c. 21. (the operation of which is poſtponed by the ſtatute 1) 
Geo. II. c. 39.) it is enacted, that, after the death of the late 
pretender, and his ſons, no attainder for treaſon ſhall extend 
to the diſinheriting any heir, nor the prejudice of any perſon, 


other. than the offender himſelf : which proviſions have indeed 


carried the remedy farther, than was required by the hardſhip 


above complained of; which is only the future obſtruction df 


deſcents, where the pedigres happens to be deduced throogh 
the blood of an attainted anceſtor, 


Brok I conclude this head, of eſcheat, I muſt mention 
one ſingular inſtance in which lands held in fee-ſimple are not 
liable to eſcheat to the lord, even when their owner is no more, 
and hath left no heirs to inherit them. And this is the caſe of 
a corporation: for if that comes by any accident to be diſſolv- 
ed, the donor or his heirs ſhall have the land again in reverſion, 
and not the lord by eſcheat : which is perhaps the only inſtance 
where a reverſion can be expeQant on a grant in fee-ſimple 


abſolute. But the law, we are told (i), doth tacitly annex a 


condition to every ſuch gift or grant, that if the corporation 
be diſſolved, the Jonor or grantor ſhall r re-enter ; for the cauſe 


(t) Co. Litt. 13. 


0; 


- 
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of the gift or grant faileth. This is indeed founded upon the 
(lf-fame principle as the law of eſcheat; the heirs of the donor 
being only ſubſtituted inſtead of the chief lord of the fee: 
which was formerly very frequently the caſe in ſubinfeudations, 
till that practice was reſtrained by the ſtatute of quia emptores, 
18 Edw. I. ſt. 1. to which this very ſingular inſtance till in 
ſome degree remains an exception. 
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THERE is one more incapacity of taking by deſcent, which, 
not being productive of any eſcheat, is not properly reducible 
to this head, ard yet muſt not be paſſed over in ſilence. It is 
eracted by the ſtatute 11 & 12 Will. III. c. 4. that every papiſt 
«ho ſh.ll not abjure the errors of his religion by taking the 
oaths to the government, and making the declaration againſt 
noſubRentiation, within fix months after he has attained the 
we of eighteen years, ſhall be incapable of inheriting, or tak- 
ine, by deſcent as well as purchaſe, any real eſtates whatſoever; 
rd his next of kin, being a proteſtant, ſhall hold them to his 
own uſe till ſuch time as he complies with the terms impdſed 
by the act. This incapacity is merely perſonal ; it affects 
him{elf only, and does not deftroy the inheritable quality of his 
blood, ſo as to impede the deſcent to others of his kindred. In 
le manner as, even in the times of popery, one who entered 
Into religion and became a monk profeſſed was incapable of 
nkeriting lands, both in our own (u) and the feodal law; eo 
ud deftit efſe miles ſeculi qui factus eff miles Chriſti ; nec be- 
wſicium pertinet ad eum qui non debet gerere officium (w). But 
el be was accounted only civiliter mortuus ; he did not im- 
pede the deſcent to others, but the next heir was entitled to his 
Cr his anceſtor's eſtate. | 


2 


Tuxsgare the ſeveral deficiencies of hereditary blood, recog- 
nzed by the law of England; which, fo often as they happen, 
«caſion lands to eſcheat to the original proprietary or lord. 
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CHAPTER THE SIXTEENTH. 


Or TITLE By OCCUPANCY. 


CCUPANCY is the taking poſſcſſion of thoſe things, 
| which before belonged to nobody. This, as we hae 
ſeen (a), is the true ground and foundation of all property, ot 
of holding thoſe things in ſeveralty, which by the law of nz 
ture, unqualified by that of ſociety, were common to all man- 
kind. But, when once it was agreed that every thing capable 
of ownerſhip ſhould have an owner, natural reaſon ſuggeſted, 
that he who could firit declare his intention of appropriating 
any thing to his own uſe, and, in conſequence of ſuch inter. 
tion, actually took it into poſſeſſion, ſhould thereby gain ile 
abſolute property of it; according to that rule of the law dd 
nations, recognized by the laws of Rome (b), * nullius eh 
id ratione naturali occupanti conceditur, 


TH1s right of occupancy, fo far as it concerns real property, 
(for of perſonal chattels I am not in this place to ſpeak) hath 
been confined by the laws of England within a very narrov 
compaſs; and was extended culy « to a ſingle inſtance: namely, 
where a man was tenant pur auter vie, or had an eſtate grant 
ed to himſelf only (without mentioning his heirs) for the lite 
of another man, and died during the life of ce/uy que vie, © 
him by whoſe life it was holden : in this caſe he, that could 
firſt enter on the land, might lawfully retain poſſeſſion ſo long 
as ceſtuy que vie lived, by right of occupancy. 


(a) See pag. 3 & 8. (c) Co. Litt. 41. 


(b) H. 41. 1. 3. | 
| Tu 
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Tuts ſeems to have been recurring to firſt principles, and 
calling in the law of nature to aſcertain the property of the 
120d, when left without a legal owner. For it did not revert 
io the grantor 3 who had parted with all his intereſt, ſo long 
as ceſtuy que vie lived: it did not eſcheat to the lord of the fee; 
for all eſcheats muſt be of the abſolute entire tee, and not of 
any particular eſtate carved out of it; much leſs of ſo minute 
2 remnant as this: it did not belong to the grantee; for he was 
dcad: it did not deſcend to his heirs; for there were no words 
of inheritance in the grant: nor could it veſt in his executors; 
tor no executors could ſucceed to a freehold. Belonging there- 
(ore to nobody, like the barreditas jacens of the Romans, the 
law left it open to be ſeiſed and appropriated by the firſt perſon 
that could enter upon it, during the life of cefluy que vie, under 
the name of an occupant, But there was no right of occu- 1 
pancy allowed, where the king had the reverſion of the lands; | 
for the reverſioner hath an equal right with any other man to | 
enter upon the vacant poſſeſſion, and where the king's title 
and a ſubject's concur, the king's ſhall be always preferred: 
againſt the king therefore there could be no pri-r occupant, 
becauſe nullum tempus occurrit regi (d). And, even in the 
cale of a ſubjed, had the eſtate pur arter vie been granted to 
2 man and his heirs during the life ot ce/tuy gue vir, there the 
her might, and ſtill may, enter and hold poſſeſſion, and is cal- 
led in law a ſpecial occupant ; as having a ſpecial excluſive right, 
by the terms of the origin grant, to enter upon and occupy 
tis barreditas jacens, during the reſidue of the eſtate granted: 
tough forme have thought him jo called with no very great 
proprictv (e); and that ſuch eſtate is rather a deſcendible free- 
hald. But the title of common occupancy is now reduced al- 
moſt to nothing by two Ratrtes; the ene, 29 Car, II. c. 3. which 
evacts, that where there is no ſpecial occupant, in whom the 
citte may veſt, the tenant pur auter 147 may deviſe it by will, 
or it hall go to the executors and be aſſets in their hands for 
iy ment of debts : the other that of 14 Geo. II. c. 20. which 
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enacts, that it ſhall veſt not only in the executors, but, in caſe 
the tenant dies inteſtate, in the adminiſtrators alſo ; and go in 
a courſe of diſtribution like a chattel intereſt, 


By theſe two ſtatutes the title of common occupancy is utter. 
ly extin& and aboliſhed : though that of ſpecial occupancy, by 
the heir at law, continues to this day; ſuch heir being held to 
ſucceed to the anceſtor's eſtate, not by deſcent, for then he 


muſt take an eſtate of inheritance, but as an occupant, ſpecially 


marked out and appointed by the original grant. The doGrine 
of common occupancy may however be uſefully remembered 
on the following account, among others: that, as by the com- 
mon law no occupancy could be of incorporeal hereditaments, 
as of rents, tithes, advowſons, commons, or the like (f), (becauſe, 
with reſpe& to them, there could be no actual entry made, or 
corporal ſeiſin had; and therefore by the death of the grantee 
pur auter vie grant of ſuch hereditaments was entirely deter. 
mined) (g) ſo now, I apprehend, notwithſtanding theſe ſtatutes, 
ſuch grant would be determined likewiſe ; and the heredita- 
ments would not be deviſable, nor veſt in the executors, nor 
go in a courſe of diſtribution, For the ſtatutes muſt not be 
conſtrued ſo-.as to create any new eſtate, or to keep that alive 
which by the common law was determined, and thereby to de- 
fer the grantor's reverſion ; but merely to diſpoſe of an inte- 
reſt in being, to which by law there was no owner, and which 
therefore was left open to the firſt occupant. When there is 


a reſidue left, the ſtatutes give it to the executors and admini- 


ſtrators, inſtead ci the firſt occupant 5 but they will not creat: 
a reſidue, on purpoſe to give it to either. They only meant 
to provide an appointed inſtead of a caſual, a certain inſtead of 
an uncertain, owner, of lands which before were nobody's; 


and thereby to ſupply this caſus amiſſus, and render the diſpo- 
ſition of law in all reſpects uniform: this being the only in- 
ſtance wherein a title to a real eſtate could ever be acquired by 


occupancy. 


(1) Co. Litt, 41. 
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Tun, I ſay, was the only inſtance; for J think there can be 
no other caſe deviſed, wherein there is not ſome owner of the 
land appointed by the law. In the caſe of a ſole corporation, 
254 parſon of a church, when he dies or reſigns, though there 
is no ad7ual owner of the land till a ſucceſſor be appointed, yet 
there is a legal, potential ownerſhip, ſubſiſting in contemplation 
of law; and when the ſucceſſor is appointed, his appointment 
ſhall have a retroſpect and relation backwards, ſo as to entitle 
him to all the profits from the inſtant that the vacancy com- 
menced. And, in all other inſtances, when the tenant dies in- 
teſtate, and no other owner of the lands is to be found in the 
common courſe of deſcents, there the law veſts an ownerſhip 
in the king, or in the ſubordinate lord of the fee, by eſcheat. 


So alſo in ſome caſes, where the laws of other nations give 2 


ght by occupancy, as in lands newly created, by the riſing of 
an iſland in a river, or by the alluvion or dereliction of the ſea ; 
in theſe inſtances the law of England aſſigns them an immediate 
owner, For Bracton tells us (h), that if an iſland ariſe in the 
middle of a river, it belongs in common to thoſe who have 
lands on each ſide thereof; but if it be nearer to one bank than 
the other, it belongs only to him who is proprietor of the near- 


eſt ſhore. : which is agreeable to, and probably copied from, 


the civil law (i). Yet this ſeems only to be reaſonable, where 
tne foil of the river is equally divided between the owners of 


the oppoſite ſhores : for if the whole ſoil is the freehold of any 


one man, as it muſt be whenever a ſeveral fiſhery is claimed (x), 
'ncre it ſeems juſt (and ſo is the uſual practice) that the eyotts 
little iflands, ariſing in any part of the river, ſhall be the 
property of him who owneth the piſcary and the foil, How- 
ever, in caſe a new iſland riſe in the ſea, though the civil law 
£ ves it to the firſt occupant (I), yet ours gives it to the 
ing (m). And as to lands gained from the ſea, either by allu- 


(b) J 4A. e. 2. (1) g. 2. 1. 18. 
% K. 2. 1. 22. (m) Bract. J. 2. c. 2. Callis of 
.) Salk, 637. ſewers, 22. | 


vion, 
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vion, by the waſhing up of ſand and earth, fo as in time to 
| make terra firma; or by dereliction, as when the ſea ſhrink; 
back below the uſual watermark ; in theſe caſes the law is hel, 
to be, that if this gain be by little and little, by ſmall and im. 
perceptible degrees, it ſhall go to the owner of the land :d. 
| | joining (r). For de minimis non curat les: and, beſides, 
| theſe owners being often loſers by the breaking i in of the ſea, 
| or at charges to keep it out, this poſſible gain is therefore 2 
reciprocal conſideration for ſuch poſſible charge or loſs. But, 
if the alluvion or dereliction be ſudden and confiderable, in 
this caſe it belongs to the king; for, as the king is lord of the 
ſea, and ſo owner of the foil while it is covered with water, it 
| is but reaſonable he ſhould have the ſoil, when the water has 
left it dry (o). So that the quantity of ground gained, and 
the time during which 1t is gaining, are what make it either 
the king's, or the ſubje&'s property. In the ſame manner if a 
river, running between two lordſhips, by degrees gains upon 
the one, and thereby lcaves the other dry; the owner who 
loſes his ground thus imperceptibly has no remedy : but if the 
courſe of the river be changed by a ſudden ard violent flood, or 
other haſty means, and thereby a man loſes his ground, he ſhall 
have what tke river has left in any other place, as a recompenſe 
for this ſudden loſs (p). And this law of alluvions and dere- 
_ litions, with regard to rivers, is nearly the ſame in the im- 
perial law (q); from whence indeed thoſe our determinations 
ſeem to have been drawn and adopted: but we ourſelves, 25 
iſlanders, have applied them to marine increaſes ; and have 
given our ſovercign the prerogative he enjoys, as well upon 
the particular reaſons before- mentioned, as upon this other 
general ground of prerogative, which was formerly remari- 
ed (r), that whatever hath no other owner is veſted by lev ©: 
the king. 


(v) 2 Roll, Abr 150, Dyer. 366. (g) EH. 2. 1 20, 21, 22, 23, 24 
(0) Cailis, 24. 28. r) Sce Vol. I. pag. 298. 
in) d. 28, 


Cu Afri 
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CHAPTER THE SEVENTEENTH. 
Os TITLE By PRESCRIPTION, 


THIRD method of acquiring real property by purchaſe 

is. that by preſcription ; as when a man can ſhew no 
other title to what he claims, than that he, and thoſe under 
whom he claims, have immemorially uſed to enjoy it. Con- 
cerning cuſtoms, or immemorial uſages, in general, with the 
ſeveral requiſites and rules to be obſerved, in order to prove 
their exiſtence and validity, we enquired at large in the pre- 


ceding part of theſe commentaries (a). At preſent therefore 


{ ſhall only, firſt, diſtinguiſh between cu//om, ſtrictly taken, 
and preſcription ; and then ſhew, what ſort of things may be 
preſcribed for, | 


And, firſt, the diſtinction between cuſtom and preſcription 


is this; that cuſtom is properly a local uſage, and not annexed 
to any perſon; ſuch as, a cuſtom in the manor of Dale that lands 
ſhall deſcend to the youngeſt ſon : preſcription is merely a 
perſonal uſage ; as, that Sempronius, and his anceſtors, or thoſe 
whoſe eſtate he hath, have uſed time out of mind to have ſuch 
an advantage or privilege (b). As for example: if there be a 
uſage in the pariſh of Dale, that all the inhabitants of that 
pariſh may dance on a certain cloſe, at all times, for their re- 


creation; (which is held (e) to be a lawſul uſage) this is ſtrictly 


acuſtom, for it is applied to the place in general, and not to 
any particular perſons : but if the tenant, who is ſeiſed of 


(c) 1 Lev, 176, 
„„ the 


(a) See Vol. I. pag. 76, Cc. 
b) Co. Lite. 143, " 
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the manor of Dale in fee, alleges that he and his anceſtors, or 
all thoſe whoſe eſtate he hath in the ſaid manor, have uſed 
time out of mind to have common of paſture in ſuch a cloſe, 
this is properly called a preſcription; for this is a uſage annex- 
ed to the perſon of the owner of this eſtate, All preſcription 


. muſt be either in a man and his anceſtors, or in a man and 


thoſe whoſe eſtate he hath (d); which laſt is called preſcribing 
in a que eſtate, And formerly a man might, by the common 
law, have preſcribed for a right which had been enjoyed by 
his anceſtors or predeceſſors at any diſtance of time, though his 
or their enjoyment of it had been ſuſpended (e) for an indefinite 
ſeries of cars. Put by the ſtatute of limitations, 32 Hen. 


VIII. c 2. it is ena cted, that no perſon ſhall make any preſerip- 


tion by the ſeiſin or poſſoſſion of his anceſtor or predeceſſor, 
unleſs ſuch ſeiſin or poſſeſſon hath been within threeſcore. 
years next before ſuch preicription made (f). 


SECONDLY, as to the ſeveral ſpecies of things which may, 
or may not, be preicribed for: we may in the firſt place, ob. 
ſerve, that nothing but incorporeal hereditaments can be claimed 
by preſcription ; as a right of way, a common, c; but that no 
preſcription can give a title to l»nds, and other corporeal ſub- 


ſtances, of which more certain evidence may be had (g). For no 


man can be ſaid to preicribe, that he and his anceſtors have 
immemorially uſed to hold the caſtle of Arundel: for this is 
clearly another ſort of title; a title by corporal ſeiſin and inhe- 
ritance, which is more permanent, and therefore more capable 
of proof, than that of preſcription. But, as to a right of way, a 
common, or the like, a man may be allowed to preſcribe; for of 
theſe there is no corporal ſeiſin, the enjoyment will be ſrequeni!y 
by intervals, and thercfore the right to enjoy them can depend 
on nothing elſe but immemorial uſage, 2. A preſcription muſt 


3 
(d) 4 Rep. 32. called, becauſe a man, that gaint 2 title 
7 Co. Litt, 113. by preſcription, may be ſaid uſu ren 
(:) This title, of preſcription, was capere, 


well known in the Roman law by the (g) Dr & St. dial, 1. c. 8. Finch. 132. 


name of e&fucapic, (Ff, 41. 3. 3.) to 


« 


always 
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always be laid in him that is tenant of the fee. A tenant 
for lite, for years, at will, or a copyholder, cannot preſcribe, 
by reaſon of the imbecillity of their eſtates (h). For, as pre- 
{cription is uſage beyond time of memory, it is abſurd that they 
ſhould pretend to preſcribe, whoſe eſtates commenced within 
the remembrance of man. And iherefore the copyholder muſt 
preſcribe under cover of his lord's cate, and the tenant for 


life under cover of the tenant in fee-fimple. As, if tenant for 


life of a manor would preſcribe for a right of common as ap- 
purtenant to the ſame, he muſt preſcribe under cover of the 
tenant in fee-· ſimple; and muſt plead, that John Stiles and 
his anceſtors had immemorially uſed to have this right of com- 
mon, appurtenant to the ſaid manor, and that John Stiles 


demiſed the ſaid manor, with its appurtenances, to him the 
aid tenant for life. 3. A preſcription cannot be for a thing 


- which cannot be raiſed by grant. For the law allows preſcrip- 
tion only in ſupply of the loſs of a grant, and therefore every 
preſcription preſuppoſes a grant to have exiſted, Thus a lord 
of a manor cannot preſcribe to raiſe a tax or toll upon ſtrang- 
ers; for, as ſuch claim could never have been good by any 
erant, it ſhall not be good by preſcription (i). 4. A fourth 
rule is, that what 1s to ariſe by matter of record cannot. he pre- 
ſcribed for, but muſt be claimed by grant, entered on re- 
cord ; ſuch as, for inſtance, the royal franchiſes of deodands, 
fclons' goods, and the like. Theſe, not being forfeited till 
the matter on which they ariſe is found by the inquiſition of a 
juty, and ſo made a matter of record, the forfeiture itſelf can- 
not be claimed by any inferior title. But the franchiſes of 
treaſure-trove, waits, eſtrays, and the like, may be claimed 
by preſcription 3 for they ariſe from private contingencies, 
and not from any matter of record (k). 5. Among things in- 
corporcal, which may be claimed by preſcription, a diftinc- 
tion muſt be made with regard to the manner of preſcribing z 
that is, whether a man ſhall pre'cribe in a que eſtate, or in 
himſelf and his anceſtors. For, if a man preſcribes in a que 
ate, {that is, in himſelf and thoſe whoſe eſtate he holds) 


(h) 4 Rep. 31, 32, (i) 1 Vent. 387. (k) Co. Litt, 14. 
nothing 
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266 be RIS HTS Book II. 
nothing is claimable by this preſcription, but ſuch things as 
are incident, appendant, or appurtenant to lands; for it 
would be abſurd to claim any thing as the conſequence, or ap- 
pendix, of an eſtate, with which the thing claimed has no 
connexion : but, if he preſcribes in himſelf and his anceſtors, 
he may preſcribe for any thing whatſoever that lies in grant; 
not only things that are appurtenant, but alſo ſuch as may be 
in groſs (k). Therefore a man may preſcribe, that he, and 
thoſe whoſe eſtate he hath in the manor of Dale, hare uſed to 
hold the advowſon of Dale, as appendant to that manor : but, 
if the advowſon be a diſtinct inheritance, and not appendant, 
then he can only preſcribe in his anceſtors. So alſo a man 
may preſcribe in a que eſlate for a common appurtenant to a 
manor ; but, if he would preſcribe for a common in groſs, he 
muſt preſcribe in himſelf and his anceſtors. 6. Laſtly, we 
may obſerve, that eſtates gained by preſcription are not, of 
- courſe, deſcendible to the heirs general, like other purchaſed 
eſtates, but are an exception to the rule. For, properly 
ſpeaking, the preſcription is rather to be conſidered as · an evi- 
dence of a former acquiſition, than as an acquiſition de nove: 
and therefore, if a man preſcribes for a right of way in himſelt 
and his anceſtors, it will deſcend only to the blood of that line 
of anceſtors in whom he ſo preſcribes ; the prefcription in this 
caſe being indeed a ſpecies of deſcent. But, if he preſcribe 
for it in a que eſtate, it will follow the nature of that eſtate in 
which the preſcription is laid, and be inheritable in the ſame 
manner, whether that be acquired by deſcent or purchaſe : 
for every acceſſory followeth the nature of its principal, 


(1) Lite. §. 183. Finch. L. 104. 
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N\ORFFI'TURE is a punifhment annexed by law to ſome 
þ illegal act, or negligence, in the owner of lands, tene- 
ments, or hereditaments; whereby he loles all his intereſt 
therein, and they go to the party injured, as a recompenſe 

fer the wrong which either he alone, or the public together 
with himſelf, bath ſuſtained. 


”— 


Laps, tenements, and hereditaments, may be forfeited 
in various degrees and by various means: 1. By crimes and. 
miſdemeſnors. 2. By alienation contrary to law. 3. By non- 
preſentation to a benefice, when the forſeiture is denominated 

| alapſe, 4. By ſimony. 5. By non-performance of conditions. 
6. By waſte. 7. By breach of copyhold cuſtoms. 8. By 
bankruptcy, | | 


J. Tur foundation and juſtice of forfeitures for crimes and 
miſdemeſnors, and the ſeveral degrees of thoſe forfeitures, 
proportioned to the feveral offences, have been hinted at in 
the preceding volume (a); but will be more properly conſi- jt 
cercd, ard more at large, in the fourth book of theſe commen- lt 
taries, At preſent I ſhall only obſerve in general, that the 1 
offences which induce a forfeiture cf lands and tenements to | | 
che crown are principally the following ſix; 1. Treaſon. 2. 


(a) Vol. I. pag. 299. 
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Felony. 3. Miſpriſion of treaſon. 4. Praemunire. 5. Draw. 
ing a weapon on a judge, or ſtriking any one in the preſence 
of the king's principal courts of juſtice. 6. Popiſh recuſancy, 
or non-obſervance of certain laws enacted in reſtraint of pa- 
piſts. But at what time they ſeverally commence, how far 
they extend, and how long they endure, will with greater 
propriety be obſerved as the object of our future enquiries, 


II. LAxps and tenements may be forfeited by alienation, 


or conveying them to another, contrary to law. This is either 


alienation in mort main, alienation to an alien, or alienation 


by particular tenants ; in the two former of which caſes the 
forfeiture ariſes from the incapacity of the alienee to take, in 
the latter from the incapacity of the alienor to grant, 


* 


I. ALIENATION in mortmain, in mortua manu, is an 
alienation of lands or tenements to any corporation, ſole or 
aggregate, eccleſiaſtical or temporal. But theſe purchaſes 
having been chiefly made by religious houſes, in conſequence 
whereof the lands became perpetually inherent in one dead 


hand, this hath occaſioned the general appellation of mortmain 
to be applied to ſuch alienations (b), and the religious houlc; | 


themſelves to be principally conſidered in forming the ſtatules 
of mortmain ; in deducing the hiſtory of which ſtatutes, it 
will be matter of curioſity to obſerve the great addreſs and ſub- 
tile contrivance of the eccleſiaſtics in eluding from time 10 
time the laws in being, and the zcal with which ſucceſſive 
parliaments have purſued them through all their fineſſe; 
how new remedies were ſtill the parents of new evaſions; 
till the legiſlature at laſt, though with difficulty, hath ob- 
tained a deciſive victory. 


By the common law any man might diſpoſe of his lands ts 
any other private man at his own diſcretion, eſpecially when 
the feodal reſtraints of alienation were worn away. Yetin 
conſequence of theſe it was always, and is ſtill, neceſſary (c), 


(b) See Vol, I. pag. 479. (e) F. N. B. 121. 1 
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for corporations to have a licence of mortmain from the 
crown, to enable them to purchaſe lands : for as the king is 
the ultimate lord of every fee, he ought not, unleſs by his 
own conſent, to loſe his privilege of eſcheats and other feodal 
profits, by the veſting of lands in tenants that can never be 
attainted or die. And ſuch licences of mortmain ſcem to have 
been neceſſary among the Saxons, above ſixty years before 
the Norman conquelt (d), But, beſides this general licence 
from the king, as lord paramount of the kingdom, it was alſo 
requiſite, whenever there was a meſne or intermediate lord 
between the king and the alienor, to obtain his licence alſo 
(upon the ſame feodal principles) for the alienation of the ſ pe- 
cific land. And if no ſuch licence was obtained, the king or 
other lord might reſpeQvely enter on the lands ſo aliened in 


mertmain, as a forfeiture, The neceſſity of this licence from 


the crown was acknowleged by the conſtitutions of Claren- 
don (e), in reſpect of advowſons, which the monks always 
ercatly coveted, as being the groundwork of ſubſequent ap- 
propriations (f). Yet ſuch were the influence and ingenuity 
of the clergy, that (notwithſtanding this fundamental princi- 
plc) we find that the largeſt and moſt conſiderable dotations 
of religious houſes happened within leſs than two centuries af- 
ter the conqueſt. And (when a licence could not be obtained) 
their contrivance ſeems to have been this : that, as the for- 
feiture for ſuch alienations accrued in the firſt place to the 
immediate lord of the fee, the tenant who meant to alienate 
bil conveyed his lands to the religious houſes, and inſtantly 
took them back again, to hold as tenant to the monaſtery ; 
which kind of inſtantaneous ſeiſin was probably held not to 
occaſion any forfeiture ; and then, by pretext of ſome other 
forfeiture, ſurrender, or eſchcat, the ſociety entered into 
thole lands in right of ſuch their newly acquired ſigniory, as 
Immediate lords of the fee. But, when theſe dotations began 
to grow numerous, it was obſerved that the feodal ſervices, 
ordained for the defence of the kingdom, were every day viſi- 

bly withdrawn; that the circulation of landed property from 


(©) Selden, Jan Angl.1, 2. $. 459. ſenſu et conſenſione ipſur, c. 2. A. D. 
le) Ec! fize feude dimini regit non 1164. 
eu in perpeturm dati, abſqie A- (f) See Vol, I, pay. 384. 
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man to man began to ſtagnate ; and that the lords were cur. 
tailed of the fruits of their ſigniories, their eſcheats, warg. 
ſhips, relicfs, and the like : and therefore, in order to pre. 
vent this, it was ordained by the ſecond of king Henry III 
great chartcrs, (g), and afterwards by that printed in our 
common ſtatute-books, that all ſuch attempts ſhould be void, 
and the land forfeited to the loid of the fee (h). 


Bur, as this prohibition extended only to religious houſ;s, 
biſhops and other ſole corporations were not included therein; 
and the aggregate eccleſiaſtical bodies (who, fir Edward Coke 
obſerves (i), in this were to be commended, that they ever 
had of their counſel the beſt learned men that they could get) 
found many means to evade this ſtatute, by buying in 
lands that were bona fide holden of themſelves as lords of the 
fee, and thereby evading the forfeiture ; or by taking lor; 
leaſes for years, which firſt introduced thoſe extenſive term, 
for a thoufand or more years, which are now fo frequent in 
conveyances. This produced the ſtatute de religieſis, ) Edu. 
I; which provided, that no perſon, religious or other ha- 
ſoever, ſhould buy, or ſell, or receive, under pretence of: 
gift, or term of years, or any other title whatſoever, nor 
ſhould by any art or ingenuity appropriate to himſelf, any 
lands or tenements in mcrtmain ; upon pain that the immediate 
lord of the fee, or, on his default for one year, the lords pi 
ramount, and, in default of all of them, the king, might er- 
ter thereon as a ſorfeiture. 


Tu is ſeemed to be a ſufficient ſecurity againſt all alien 
tions in mortmain: but, as theſe ſtatutes extended only to 
gifts and conveyances between the parties, the religious houſe 
now began to ſet up a fictitious title to the land, which it u 
intended they ſhould have, and io bring an ation to recove! ! 


(e) A. D. 1217. cap. 43. edit. Oxon. pit tenendam: 4 quis autem de (tt 

(h) Non licet altcut de caeters dare tero terram ſuam demut religisat 
terram ſuam alicui domui reli toſac, dederit, et ſuder hoc cenvincau', 4" 
ita quod iHlam reſumat tenendum de ca- rum ſuum poni'as caſſetur, et ters ils 
dem dome; ne: liceat alu Jomui re- domino ſno lin Fend. incurratur. I; 
lipi:ſoe terram alicujui fic accipere, Cart, g Hu. III. c. 36, 
gu:d tradat illam ei a qui ipſam rece- (i) 2 Laſt, 75. 


age 
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againſt the tenant ; who, by fraud and colluſion, made no 
defence, and thereby judgment was given for the religious 
houſe, which then recovered the land by ſentence of law upon 


a ſuppoſed prior title. And thus they had the honour of in- 


renting thoſe fictitious adjudications of right, which are ſince 
become the great aſſurance of the kingdom, under the name 
of common recoveries. But upon this the ſtatute of Weſtmin- 
ter the ſecond, 13 Edw. I. c. 32. enacted, that in ſuch caſes 


a jury ſhall try the true right of the demandants or plaintiffs to 


the land, and if the religious houſe or corporation be found to 


have it, they ſhall till recover ſeiſin; otherwiſe it ſhall be 


forfeited to the immediate lord of the fee, or elſe to the next 
lord, and finally to the king, upon the immediate or other 
lord's default, And the like proviſion was made by the ſuc- 


ceeding chapter (k), in caſe the tenants ſet up croſſes upon 


their lands (the badges of knights templars and hoſpitallers) in 
order to protect them from the feodal demands of their lords, 
by virtue of the privileges of thoſe religious and military or- 
ders. And ſo careful was this provident prince to prevent any 
future evaſions, that when the ſtatute of quia emptorer, 18 
Edw, I. aboliſhed all ſubinfeudations, and gave liberty for all 
men to alienate their lands to be holden of the next immediate 
lord (), a proviſo was inſerted (m) that this ſhould not ex- 
tend to authorize any kind of alienation in mortmain. And 
when afterwards the method of obtaining the king's licence by 


writ of ad quod damnum was marked out, by the ſtatute 2 
dw. I. ſt. 2. it was farther provided by ſtatute 34 Edw. I. ft. 


4. that no ſuch licence ſhould be effectual, without the con- 
ſent of the meſne or intermediate lords. | 


Yer ill it was found difficult to ſet bounds to eccleſiaſti- 
cal ingenuity : for when they were driven out of all their 
tormer holds, they deviſed a new method of conveyance, by 
which the lands were granted, not to themſelves dire ly, but 
to nominal feoffees to the uſe of the religious houſes ; thus 


diſtinguiſhing between the poſſeſſfon and the uſe, and receiv- 


(k)-cap. 33. (!) 2 laſt. 501. (m) cap. 3. 
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ing the actual profits, while the ſeiſin of the land remained 
in the nominal feoffee : who was held by the courts of equity 
| (then under the direction of the clergy) to be bound in con- 
ſcience to account to his ceſtuy que uſe for the rents and emo- 
luments of the eſtate. And it is to theſe inventions that our 
praQiiſers are indebted for the introduction of uſes and truſts, 
the foundation of modern conveyancing. But, unfortunately 
for the inventors themſelves, they did not long enjoy the ad- 
vantage of their new device, for the ſtatute 15 Ric. Il, c. 5, 
enacts, that the lands which had. been fo purchaſed to uſes 
ſhould be amortiſed by licence from the crown, or elſe be ſold 
to private perſons; and that, for the future, uſes ſhall be 
ſubject to the ſtatutes of mortmain, and forfeitable like the 
lands themſelves. And whereas the ſtatutes had been eluded 
by purchaſing large tracts of land, adjoining to churches, and 
conſecrating them by the name of church-yards, ſuch ſubtile 
imagination is alſo declared to be within the compaſs of the 
ſtatutes of mortmain. And civil or lay corporations, as well 
as eccleſiaſtical, are alſo declared to be within the miſchief, 
and of courſe within the remedy provided by thoſe ſalutary laws. 
And, laſtly, as during the times of popery lands were fre- 
quently given to ſuperſtitious uſes, though nat to any cor- 
porate bodies; or were made liable in the hands of heirs and 
deviſees to the charge of obits, chaunteries, and the like, 
which were equally pernicious in a well-governed ſtate as ac- 
tual alienations in mortmain ; therefore, at the dawn of the 
. reformation, the ſtatute 23 Hen. VIII. c. 10. declares, that 
all future grants of lands for any of the purpoſes aforeſaid, if 
granted for any longer term than twenty years, ſhall be void. 


Bur, during al! this time, it was in the power of the crown, 
by granting a licence of mortmain, to remit the forfeiture, ſo 
far as related to its own rights; and to enable any ſpiritual or 
other corporation to purchaſe and hold any lands or tenements 
in perpetuity : which prerogative is declared and confirmed 
by the ſtatute 18 Edw. III. ſt. 3.c. 3. But, as doubts were 
conce ved at the time of the revolution how far ſuch licenct 
was valid (n), ſince the king had no power to diſpenſe with 


(a) 2 Hawk, P. C. 391. 


the 


» 
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hs 


the ſtatutes of mortmain by a clauſe of non o}/ante (o), which 
was the uſual courſe, though it ſeems to have been unneceſ- 
fary (p); and as, by the gradual declenſion of meſne ſigniories 
through the long operation of the ſtatute of quia emptores, 
the rights of intermediate lords were reduced to a very ſmall 
compaſs z it was therefore provided by the ſtatute 7 & 8 W. 


III. c. 37. that the crown for the future at its own diſcretion 
may grant licences to aliene or take in mortmain, of whomſo- 


eyer the tenements may be holden. 


ArrER the diſſolution of monaſteries under Henry vm. 


though the policy of the next popiſh ſucceſſor affected to grant 


a ſecurity to the poſleſſors of abbey lands, yet, in order to re- 
gain ſo much of them as either the zeal or timidity of their 
owners might induce them to part with, the ſtatutes of mort- 
main were ſuſpended for twenty years by the ſtatute 1 & 2 P. 
& M. c. 8. and, during that time, any lands or tenements were 
allowed to be granted to any ſpiritual corporation without any 
licence whatſoever. And, long afterwards, for a much better 
purpoſe, the augmentation of poor livings, it was enacted by 
the ſtatute 17 Car. II. c. 3. that appropriators may annex the 
great tithes to the vicarages : and that all benefices under 1000. 
fer annum may be augmented by the purchaſe of lands, with- 
out licence of mortmain in either caſe: and the like proviſion 


hath been ſince made, in favour of the governors of queen 


Anne's bounty (q). It bath alſo been held (r), that the ſta- 
tute 23 Hen. VIII. before- mentioned did not extend to any 
thing but ſuper/t:tious uſes; and that therefore a man may 
tire lands for th maintenance of a ſchool, an hoſpital, or any 


other charitable uſes. But as it was apprehended from recent 


experience, that perſons on their deathbeds might make large 
ard improvident diſpoſitions even for theſe good purpoſes, and 
defeat the political ends of the ſtatutes of mortmain ; it is 
therefore enacted by the ſtatute g Geo. II. c. 36. that no lands 
or ſenements, or money to be laid out thereon, ſhall be given 


15 Stat 1 W. & M. ſt. 2. c. 2, (q) Stat. 2 & 3 Ann, c. T7 
0) Co. Litt. 99. (r) 1 Rep. 24. 
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for or charged with any charitable uſes whatſoever, unleſs 
deed indented, executed in the preſence of two witneſſes twelve 
calendar months before the death of the donor, and enrolled in 


the court of chancery within fix months after its execution, 


(except ſtocks in the public funds, which may be transferred 
within ſix months previous to the donor's death) and unleſs ſuch 
gift be made to take effect immediately, and be without power 
of revocation : and that all other gifts ſhall be void. The tuo 

univerſities, their colleges, and the ſcholars upon the founda- 
tion of the colleges of Eaton, Wincheſter, and Weſtminſter, 
are excepted out of this act: but ſuch exemption was granted 
with this proviſo, that no college ſhall be at liberty to purchaſe 
more advowſons, than are equal in number to one moiety of 
the fellows or ſtudents, upon the reſpective foundations, 


2. SECONDLY, alienation to an alien is alſo a cauſe of for. 


feiture to the crown of the lands ſo alienated ; not only on ac- 
count of his incapacity to hold them, which occaſions him to be 
paſſed by in deſcents of lard (s), but likewiſe on account of his 
preſumption in attempting, by an act of his own, to acquire any 
real property; as was obſerved in the preceding volume (ij. 


3. LasTLy, alienations by particular tenants, when they 
are greater than the law entitles them to make, and deveſt the 
remainder or reverſion (v), are alſo forfeitures to him whoſe 
right is attacked thereby. As, if tenant for his own life aliercs 
by feoffment or fine for the life of another, or in tail, or in fee; 
theſe being eſtates, which either muſt or may laſt longer than 
his own, the creating them is not only beyond his power, ard 
inconſiſtent with the nature of his intereſt, but is alſo a forſei- 
ture of his own particular eſtate to him in remainder or rever- 
ſion (u). For which there ſeem to be two reaſons. Fill, 
becauſe ſuch alienation amounts to a renuntiation of the feocil 
connexion and dependence; it implies a refuſal to perform tie 
due renders and ſervices to the lord of the fee, of which tealty 


(e) See rag. 249, 280. 5 (v) Co. Lite, 281. 
{s) Book I. pag. 372. (u) Lint, F. 413. | g 
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is conſtantly one; and it tends in its conſequence to defeat and 
deveſt the remainder or reverſion expectant: as therefore that 
js put in jeopardy, by ſuch act of the particular tenant, it is 
but juſt that, upon diſcovery, the particular eſtate ſhould be 


ſorfeited and taken from him, who has ſhewn ſo manifeſt an 


inclination to make an improper uſe of it. The other reaſon 
is, becauſe the particular tenant, by granting a larger eſtate 
than bis own, has by his own act determined and put an entire 
end to his own original intereſt ; and on ſuch determination the 
next taker is entitled to enter regularly, as in his remainder or 
reverſion, The ſame law, which is thus laid down with regard 
to tenants for life, holds alſo with reſpect to all tenants of the 
mere freehold, cr of chattel interc{ts; but if tenant in tail 
alienes in fee, this is no immediate forteiture to the remainder- 


man, but a mere diſcontinuanc (as it is called) (W) of the 


eſtate- tail, which the iſſue may afterwards avoid by due courſe 
of law (x): for he in remainder or reverſion hath only a very 
remote and barely poſſible intereſt therein, until the iſſue in 
tail is extinct. But, in caſe of ſuch forfeitures by particular 
tenants, all legal eſtates by them before created, as if tenant for 
twenty years grants a leaſe for fifteen, and all charges by him 
lawiully made on the lands, ſhall be good and available in 
law (y). For the law will not hurt an innocent leſſee for the 
fault of his leſſor ; nor permit the leſſor, after he has granted 
a good and lawful eſtate, by his own act to avoid it, and defeat 
tle intereſt which he himſelf has created. 


FEQu1VvarextT, both in its nature and its conſequences, to 


n illegal alienation by the particular tenant, is the civil crime 
o diſclaimer ; as where a terant, who holds of any lord, ne- 
tics to render him the due ſervices, and, upon an action 
Mr ught to recover them, diſclaims to held of his lord. Which 
cilclaimer of tenure in any court of record is a forfeiture of the 
lands to the lord (), upon reaſons moſt apparently fecdal, 


(w) See bock II ch. 10. (y) Co. Litt. 233. 
(x) Litr, F. 595, 6, 7. (z) Finch. 270, 291, 
1 And 
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And ſo likewiſe, if in any court of record the particular tenant 
does any act which amounts to a virtual diſclaimer ; if he 
claims any greater eſtate than was granted him at the firg 
inteodation, or takes upon himſelf thoſe rights which belong 
only to tenants of a ſuperior claſs (a); if he affirms the rever- 
ſion to be in a ſtranger, by accepting his fine, attorning as his 
tenant, colluſive pleading, and the like (b); ſuch hehaviour 
amounts to a forfeiture ot his particular eſtate. 


III. Laest is a ſpecies of forfeiture, whereby the right of 
preſentation to a church accrues to the ordinary by neglect of 
the patron to preſent, to the metropolitan by negle& of the 
ordinary, and to the king by neglect of the metropolitan, For 
it being for the intereſt of religion, and the good of the public, 
that the church ſhould be provided with an officiating miniſter, 
the law has thcrelore given this right of lapſe, in order to 
quicken the patron ; who might otherwiſe, by ſuffering the 
church to remain vacant, avoid paying his eccleſiaſtical dues, 
and fruſtrate the pious intentions of his anceſtors. This right 
of lapſe was firſt eſtabliſhed about the time (though not by 
the authority) (c) of the council of Lateran (d), which wasin 
the reign of our Henry the ſecond, when the biſhops firſt be- 
gan to exerciſe univerſally the right of inſtitution to churches(e), 
And therefore, where there is no right of inſtitution, there is 
no right of lapſe: fo that no donative can lapſe to the orffi- 
nary (f), unleſs it hath been augmented by the queen's boun- 
ty (g). But no right of lapſe can accrue, when the original 


preſentation is in the crown (h). 


Tur term, in which the title to preſent by lapſe acctues 
from the one to the other ſucceſſively, is ſix calendar months) 
(following in this caſe the computation of the church, and not 
the uſual one of the common law) and this excluſive of the day 


(a) Co. Litt. 268. (k) Bro. 4br, tit. ar. Ine. 131 
(b) Bd. 253. Cro. Jac. 818. 

(c) 2 Roll. Abt 337. pl. 10. (e\ Stat. 4 Geo. I ſt. 2. c. 10 

(d) Bra gon. J. 4 tr. 2. c. 3. (6) Stat. 17 Edw. II. e. 8 2 laſt, 273. 
(e) Sec pag. 2& | | (1) Rep. 62, Regiſtr. 42. 


of 
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of the avoidance (k). But, if the biſhop be both patron and 


ordinary, he ſhall not have a double time allowed him to col- 
late (); for the forfeiture accrues by law, whenever the neg- 
ligence has continued fix months in the ſame perſon. And 
alſo, if the biſhop doth not collate his own clerk immediately 
to the living, and the patron preſents, though after the ſix 
months are lapſed, yet his preſentation is good, and the biſhop 
is bound to inſtitute the patron's clerk (m). For as the law 
only gives the biſhop this title by lapſe, to puniſh the patron's 
negligence, there is no reaſon that, if the biſhop himſelf be 
guilty of equal or greater negligence, the patron ſhould be 
deprived of his turn. It the biſhop ſuffer the preſentation to 


-Japſe to the metropolitan, the patron alſo has the ſame advan- 


tage if he preſents before the arch-biſhop has filled up the 
benefice ; and that for the ſame reaſon. Yet the ordinary can- 
not, after lapſe to the metropolitan, collate his own clerk to 

the prejudice of the arch-biſhop (n). For he had no perma- 

nent right and intereſt in the advowſon, as the patron hath, 
but merely a temporary one; which having neglected to make 
uſe of during the time, he cannot afterwards retrieve it. But 

if the preſentation lapſes to the king, prerogative here inter- 

venes and makes a difference; and the patron ſhall never re- 

cover his right, till the king has ſatisfied his turn by preſenta- 

tion: for nullum tempus occurrit regi (o). And therefore it 

may ſeem, as if the church might continue void for ever, unleſs 
the king ſhall be pleaſed to preſent ; and a patron thereby be 

abſolutely defeated of his advowſon, But to prevent this in- 

convenience, the law has lodged a power in the patron's hands, 

of as it were compelling the king to preſent. For if, during 
the delay of the crown, the patron himſelf preſents, and his 
clerk is inſtituted, the king indeed by preſenting another may 
turn out the patron's clerk ; but if he does not, and the patron's 
Cerk dies incumbent, or is canonically deprived, the king hath 
ft his right, which was only to the next or firſt preſenta- 
non (y). 


*4 2 Inft. 361, (n) 2 Roll. Abr. 368. 7 
'.} Gidl. Cod. 769. (ov; Dr, & St. d. 2. c. 36. Cro. Car, 383. 
(®, 2 Inſt, 273.  (p) 7 Rep. 28. Coo. Eliz, 44. 
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Ix caſe the benefice becomes void by death, or ceſſen 
though plurality of benefices, there the patron is bound 10 
take notice of the vacancy at his own peril ; for theſe arc 
matters of equal notoriety to the patron and ordinary: but in 
caſe of a vacancy by reſignation, or canonical deprivation, or 
if a clerk preſented be reſuſed for inſuficiency, theſe being 
matters of which the biſhop alone is preſumed to be cognizant, 
here the law requires him to give notice thereof to the patron, 
otherwiſe he can take no advantage by way of lapſe (q). Nei 
ther ſhall any lapſe thereby accrue to the metropolitan or tg 
the king ; for it is univerſally true, that neither the arch. 
biſhop or the king ſhall ever preſent by lapſe, but where the 
immediate ordinary might have collated by lzpſe, within the 
fix months, and hath exceeded his time: for the firſt ſtep or 
beginning ſaileth, et gud nen babet principium, non hule! 
'Snem (r). If the biſhop reſuſe or neglect to examine and ad- 
mit the patron's clerk, without good reaſon aſſigned or notice 
given, he is ſtyled a diſturber by the law, and ſhall not have 
any title to preſent by lapſe; for no man ſhall take advantage 
of his own wrong (s). Alfo if the right of preſentation be li- 
gious or conteſted, and an action be brought againſt the biſhop 
to try the title, no lapſe ſhall incur till the queſtion of right be 
decided (t). 


IV. By fimony, the right of preſentation to a living is for- 
feited, and veſted pro hac vice in the crown. Simon) is the 
corrupt preſentation of any one to an eccleſiaſtical benehce 
for money, gift, or reward. It is ſo called from the reſem- 
blance it is ſaid to bear to the fin of Simon Magus, though the 
purchaſing of holy orders ſeems to approach nearer to his of- 
fence, It was by the canon law a very grievous crime : ani 


is ſo much the more odious, becauſe, as fir Edward Coke cb- 


ſerves (u), it is ever accompanied with perjury ; for the pre- 
ſentee is ſworn to have committed no ſimony. However it 
was not an offence puniſhable in a criminal way at the com- 


(a) 4 Rep. 78. 2 Inſt. 632, I..) Co. Litt. 344. 
(r) fo. Litt. 344. 348. (u) 3 Jall. 156, 
% 2 Roll, Abr. 369 
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mon law (w) ; it being thought ſufficient to leave the clerk ta : 
eccleſiaſtical cenſures. But as theſe did not affect the ſimo- 


niacal patron, nor were efficacious enough to repel the noto- 
rious practice of the thing, divers acts of parliament have 
been made to reſtrain it by means of civil forteitures which 
the modern prevailing uſage, with regard to ſpiritual prefer- 
ments, calls aloud to be put in execution. I ſhall briefly con- 
ſider them in this place, becauſe they diveſt the corrupt pa- 
ron of the right of preſentation, and veſt a new right in ths 


crown. 


By the ſtatute 31 Eliz. c. 6. it is for avoiding ſimony en- 
added, that if any patron for any corrupt conſideration, by 
zit or promiſe, directly or indirectly, ſhall preſent or collate 
any perſon to an eccleſiaſtical benefice or dignity ; ſuch pre- 


ſentation ſhall be void, and the preſentee be rendered incapa- 


ble of ever enjoying the ſame benefice: and the crown ſhall 
preſent to it for that turn only (x). Alſo by the ſtatute 13 
Ann, ſtat, 2. c. 12, if any perſon for money or profit ſhall pro- 
cure, in his own name or the name of any other, the next 


preſentation to any living eccleſiaſtical, ard ſhall be preſented 


thereupon, this is declared to be a ſimoniacal contract; and 
the party is ſubjected to all the eccleſiaſtical penalties of ſimo- 
ny, is difabled from holding ths benefice, and the preſenta» 
tion Ceyplves to the crown. | 


UpoN theſe ſtatutes many queſtions have ariſen, with res 
gard to what is and what is not ſimony. And, among others, 
theſe points ſezm to be clearly ſettled : 1. That to purchaſe a 
prefentation, the living being actually vacant, is open and 
notorious ſimony (y); this being expreſsly in the face of the 
ſatute, 2. That for a clerk to bargain for the next preſen- 
tation, the incumbent being ſick and about to die, was ſimo- 
ny, even betore the ſtatute of queen Anne (2): and now, by 
that ſtatute, to purchaſe, ether in his own name or another's, 

(%% Movr 564. (y) Cro. Tig. 788, Moor. 914. 


(x) For other peniliies ioflicted by (2) Hob, 165. 
this tatute, ice Look IV. ch. 4. | 
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the next preſentation, and be thereupon preſented at any fu- 
ture time to the living, is direct and palpable ſimony. But, 
3. It is held that for a father to purchaſe ſuch a preſentation, 
in order to provide for his ſon, is not ſimony : for the fon is 
not .concerned in the bargain, and the father is by nature 
bound to make a proviſion for him (a). 4. That if a ſimoni- 
a cal contract be made with the patron, the clerk not bei 
privy thereto, the preſentation for that turn ſhall indeed de- 
volve to the crown, as a puniſhment of the guilty patron; but 
the clerk, who is innocent, does not incur any diſability or 
forfeiture (b). 5. That bonds given to pay money to chari. 
table uſes, on receiving a preſentation to a living, are not 
fimoniacal (c), provided the patron or his relations be not be- 
nefited thereby (d) : for this 1s no corrupt conſideration, moy. 
ing to the patron. That bonds of reſignation, in caſe of 
non-reſidence or taking any other living, are not ſimonia- 
cal (e); there being no corrupt conſideration herein, but ſuch 
only as is for the good of the public. So alſo bonds to re- 
ſign, when the patron's ſon come to canonical age, are legal; 
upon the reaſon before given, that the father is bound to pro- 
vide for his ſon (f). 7. Laſtly, general bonds to reſign at the 
patron's requeſt are held to be legal (g): for they may poſſibly 
be given for one of the legal conſiderations before- mentioned; 
and where there is a poſſibility that a tranſaction may be fair, 
the law will not ſuppoſe it iniquitous without proof, But, 
if the party can prove the contract to have been a corrupt 
one, ſuch proof will be admitted, in order to ſhew the bond 
ſimoniacal, and therefore void. Neither will the patron be 
ſuffered to make an ill uſe of ſuch a general bond of refign- 
tion; as by extorting a compoſition for tithes, procuring an 
annuity for his relation, or by demanding a reſignation wan- 
tonly or without good cauſe, ſuch as is approved by the law; 
as, for the benefit of his own ſon, or on account of non-reſi- 
dence, plurality of livings, or groſs immorality in the incum- 


bent (h). 
(a) Cro. Eliz. 686. Maor. 916. (f) Cro. Jac. 248. 274. 
(b) 3 Inſt. 154. Cro, Jac, 385, g) Cro. Car. 180. Stra. 217. 
(c) Noy. 142. h) 1 Vern, 411. 1 Equ. Caf. 8dr, 


d) Stra. 354. 86, 87, Stra. 634. 
(e) Cro. Car. 180. | | 
| | V. Tus 


HE 
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v. Tux next kind of forfeitures are thoſe by breach or non- 
erformance of a condition annexed to the eſtate, either ex- 
preſoly by deed at its original creation, or impliedly by law 
from a principle of natural reaſon. Both which we conſidered 
at large in a former chapter (i). | 


VI. I THEREFORE now proceed to another ſpecies of for- 


| feiture, viz. by waſte, Waſte, vaſtum, is a ſpoil or de- 


ſtruction in houſes, gardens, trees, or other corporeal here- 


ditaments, to the diſheriſon of him that hath the remainder o | 


reverſion in fee-ſimple or fee-tail (k). DD; 


WasTE is either voluntary, which is a crime of commiſ- 
ſion, as by pulling down a houſe ; or it is permiſſive, which 
isa matter of omiſſion only, as by ſuffering it to fall for want 
of neceſſary reparations, Whatever does a laſting damage to 
the freehold or inheritance is waſte ([). Therefore removing, 
wainſcot, floors, or other things once fixed to the freehold 
of a houſe, is waſte (m). If a houſe be deſtroyed by tem- 


peſt, lightning, or the like, which is the act of Providence, 


it is no waſte : but otherwiſe, if the houſe be burnt by the 
careleſſneſs or negligence of the leſſee; though now by the 


ſtatute 6 Ann. c. 31. no action will lie againſt a tenant for an 


accident of this kind. Waſte may alſo be committed in ponds, 
dove-houſes, warrens, and the like; by ſo reducing the num- 
ber of the creatures therein, that there will not be ſufficient 
for the reverſioner when he comes to the inheritance (n). Tim- 
ber is alſo part of the inheritance (o). Such are oak, aſh, and 
elm in all places: and in ſome particular countries, by local 
cuſtom, where other trees are generally uſed for building, 
they are thereupon conſidered as timber; and to cut down 
ſuch trees, or top them, or do any other a& whereby the 
timber may decay, is waſte (p). But underwood the tenant 


(i) See chap, 10, pag. 152, () Co. Lit, 53, 
(k) Co. Lite. 53, | 0) 4 Rep. 62. 
(i) Hetl. 38. | (pv Co, Litt. 33. 


( 4 Rep. 64, 
may 
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may cut down at any ſeaſonable time that he pleaſes (q); and 
may take ſufficient eſtovers of common right for houſe-bote 
and cart-bote ; unleſs reſtrained (which is uſual) by particular 
covenants or exceptions (r). The converſion of land from 
one ſpecies to another is waſte. To convert wood, meadow, 
or paſture, into arable ; to turn arable, meadow, or paſture, 
into woodland; or to turn arable or woodland into paſture ; 
are all of them waſte (s). For, as ſir Edward Coke ob- 
ſerves (t), it not only changes the courſe of huſbandry, but 
the evidence of the eſtate ; when ſuch a cloſe, which is con- 
veyed and deſcribed as paſture, is found to be arable, ande 
conver ſo. And the ſame rule is obſerved, for the ſame reaſon, 
with regard to converting one ſpecies of edifice into another, 
even though it is improved in its value (u). To open the land 
to ſearch for mines of metal, coal, &c, is waſte ; for that u 
a detriment to the inheritance (w): but, if the-pits or mines 
were open before, it is no waſte for the tenant to continue 
digging them for his own uſe (x) ; for it 15 now become the 
mere annual profit of the land. Theſe three are the general 
heads of waſte, viz, m houſes, in timber, and in land, 
Though, as was before ſaid, whatever tends to the deſtruc- 
tion, or depreciating the value, of the inheritance, is confi- 
dered by the law as waſte, 


Lr us next ſee, who are liable to be puniſhed for com- 
mitting waſte. And by the feodal law, feuds being origi- 
nally granted for life only, we find that the rule was general 
for all vaſals or feudatorics ; / vaſullus feudum diſſipaverit, 
& aut inſigni detrimento deterins fſecerit, privabitur ())“ 
But in our antient common law the rule was by no means ſo 
large: for not only he that was ſeiſcd of an eſtate of inheri- 
'tance might do as he pleaſed with it, but alſo waſte was not 
puniſhable in any tenant, ſave only in three perſons ; guardian 


(q) 2 Roll. Abr. 817, (u) 1 Lev. 309 

(r) Co. Litt. 41, (w) 5 Rep. 12. 
(e) Hob. 296, _ (x) Hob. 298. 

(t) 1 luſt. 83. (y) Wright. 44. 
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in chivalry, tenant in dower, and tenant by the curteſy (2) 
and not in tenant for life or years (a). And the reaſon of the 
diverſity was, that the eſtate of the three former was created 
by the act of the law itſelf, which therefore gave a remedy 
againft them: but tenant for life, or for years, came in by the 
demiſe and leaſe of the owner of the fee, and therefore he might 
have provided againſt the committing of waſte by his leſſee; 
and if he did not, it was his own default. But, in favour of 
the owners of the inheritance, the ſtatutes of Marlbridge (b) 
and Gloceſter (c) provided, that the writ of waſte -ſhall not 
only lie againſt tenants by the law of England, (or curreſy) and 
thoſe in dower, but againſt any farmer or other that holds in 
any manner for life or years. So that, for above five hundred 
years paſt, all tenants for life, or for any lels eſtate, have been 
puniſhable or liable to be impeached for waſte, both volunta- 
ry and permitve; unleſs their leaſes be made, as ſometimes 
they are, without impeachment of waſte, ab/que 7tnpetitione 
voi; that is, with a proviſion or protection that no man ſhall 
impetere, or ſue him, tor waſte committed. 


Tur puniſhment for waſte committed was, by common law 


ard the ſtatute of Marlbridge, only ſingle damages (d); except 


in the caſe of a guardian, who allo forfeited his wardſhip (e) by 


the proviſions of the great charter (f) ; but the ſtatute of 
Cloceſter directs, that the other four ſpecies of tenants ſhall 
loſe and forfeit the place wherein the waſte is committed, and 
alſo treble damages, to him that hath the inheritance. The 
expreſſion of the ſtatute is, © he ſhall forfeit the thing which 
« he hath waſted ;” and it hath been determined, that under 
theſe words the place is alſo included (g). And if waſte be 
cone ſparſim, or here and there, all over a wood, the whole 
wood ſhall be recovered ; or if in ſcveral rooms of a houſe, 
the whole houſe ſhall be forfcited (h); becauſe it is impractica- 
ble for the reverſioner to enjoy only the identical places waſtedg 


(2) It was however a doubt whether 
waſte was puriſhable at the co mon 2 laſt. 14 
law in tenant by the curteſy. Regiſt. | d. 305 | 
72. Pro Abr. Ft evaſte, 88. 2 Inſt. 301. Hen. III. c. 4. 
(% 2 In? 299. 2 Inſt. 353. 
(v) 52 Hen, Lil, c. 23. Co. Litt. £4. 
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when lying interſperſed with the other. But if waſte be done 
only in one end of a wood (or perhaps in one room of a houſe) 
if that can be conveniently ſeparated from the reſt, that part 
only is the locus vaſtatus, or thing waſted, and that only ſhall 
be forfeited to the reverſioner (i). | 


VII. A 65xvenTH ſpecies of forfeiture is that of copybold 
eſtates, by breach of the cuſtoms of the manor, Copyhold 


eſtates are not only liable to the ſame forfeitures as thoſe which 


are held in ſocage, for treaſon, felony, alienation, and waſte; 
whereupon the lord may ſeiſe them without any preſentment 
by the homage (k); but alſo to peculiar forfeitures, annexed 
to this ſpecies of tenure, which are incurred by the breach of 
cither the general cuſtoms of all copyholds, or the peculiar 


local cuſtoms of certain particular manors. And we may ob- 


ſerve that, as theſe tenements were originally holden by the 
loweſt and moſt abject vaſals, the marks of feodal dominion 
continue much the ſtrongeſt upon this mode of property. 
Moſt of the offences which occaſioned a reſumption of the fief 
by the feodal law, and were denominated feloniae, per quas 
vaſallus amitteret feudum (1), ſtill continue to be cauſes of for- 
feiture in many of our modern copyholds. As, by ſubtraQion 
of ſuit and ſervice (m); ſi dominum deſervire noluerit (u): by 
diſclaiming to hold of the lord, or ſwearing himſelf not his 


copyholder (o); ff dominum ej uravit, i. e. negavit ſe a domins 
feudum babuere (p): by negle& to be admitted tenant within 


a year and a day (q); / per annum et diem ceſſaverit in peten- 
da inveſtitura (r): by contumacy in not appearing in 
court after three proclamations (s); ft a domino ter citatus 
non comparuerit (t): or by refuſing, when ſworn of the 
homage, to preſent the truth according to his oath (u); / pa 


res veritatem noverint, et dicant ſe neſcire, cum ſciant (w). In 


(i) 2 Inſt, 304. (q) Plowd 372. 

() 2 Ventr. 38. Cro. Eliz. 499. (r) Feud. I. 2. t. 24. 

(1) Feud. J. 2. f. 26. in calc. (s)8 Rep. 99. Co. Copyb. F. 37. 
(m) 3 Leon. 108. Dyer. 211, (t) Feud. J. 2. f. 22 

(n) Feud, I. 1.1, 21. (u) Co. Copyh. F. * 

(o) Co. Copyh. J. 57 (w) Teud.l. 2. f. 5b. 


e) Fd. I. 2. . 34. E 1. 26. C. 3. 


theſe, 


P. \n mw” wn r TTY CI Tun 


Ch, 18. of Tumincs. > ats 


'heſe, and a variety of other caſes, which it is impoſſible here to 


enumerate, the forfeiture does not accrue to the lord till after 
the offences are preſented by the homage, or jury of the lord's 


court baron (x); per laudamentum parium ſuorum (y): or, as 


it is more fully expreſſed in another place (z), nemo miles adi- 


matur de poſſe one ſui beneficii, niſi convifla culpa, quae * 2 
laudanda (a) per judicium perium ſuorum, 


vil. Tar eighth and laſt method, whereby lands and tene- 
ments may become forfeited, is that of bankruptcy, or the ad of 
becoming a bankrupt: which unfortunate perſon may, from 
the ſeveral deſcriptions given of him in our ſtatute law, be thus 


defined; a trader, who ſeeretes himſelf, or does certain other 


2d, tending to defraud his creditors. 


Wuo ſhall be ſuch a trader, or what acts are ſufficient to 
denominate him a bankrupt, with the ſeveral connected conſe- 
quences reſulting from that unhappy ſituation, will be better 
conſidered in a ſubſequent chapter; when we ſhall endeavour 
more fuily to explain its nature, as it moſt immediately relates 


to perſonal goods and chattels. I ſhall only here obſerve the 
manner in which the property of lands and tenements are tranſ- 


ferred, upon the ſuppoſition that the owner of them is clearly 


and indiſputably a bankrupt, and that a commiſſion of bankrupt 
is awarded and iſſued againſt him. 


By the ſtatute 13 Eliz. c. 7. the commiſſioners for that pur- 
poſe, when a man is declared a bankrupt, ſhall have full power 
to diſpoſe of all his lands and tenements, which he had in his 
own right at the time when he became a bankrupt, or which 
ſhall deſcend or come to him at any time afterwards, before his 
debts are ſatisfied or agreed for ; and all lands and tenements 
which were purchaſed by him jointly with his wite or cqubdren 


(x) Co. Copyh. C 88. (a) i. e arbitranda, definionda, Du 
(y) Feed. I. 1. f. 21. Preſue. IV. 79. 
(7% Id. t. 23. 
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to his ovn uſe, (or ſuch intereſt therein as he may lawfully patt 
with) or purchaled with any other perſon upon ſecret truſt for 
his own uſe ; and to cauſe them to be appraiſed to their full 
value, and to fell the ſame by deed indented and inrolled, or 
divide them proportionably among the creditors. This fa. 
tute expreſsly included not only free, but copyhold, lands: but 
did not extend to eſtates-tail, farther than the bankrupt's life; 
nor to equities of redemption on a mortgaged eſtate, whetein 
the bankrupt has no legal intereſt, but only an equitable rever. 
ſion. W hereupon the ſtatute 21 Jac. I. c. 19, enacts, that the 
commiſſioners ſhall be impowered to ſell or convey, by deed 
indented and inrolled, any lands or tenements of the bankrupt, 
wherein he ſhall be ſeiſed of an eſtate-tail in poſſeſſion, remain- 
der, or reverſion, unleſs the remainder or reverſion thereof 
ſhall be in the crown; and that ſuch ſale ſhall be good againſt 
all ſuch iſſues in tail, remaindermen, and reverſioners, whom 
the bankrupt himſelf might have barred by a common recovery, 
or other means: and that all equities of redemption upon mori- 
gaged eſtates, ſhall be at the diſpoſal of the commiſſioners ; for 
they ſhall have power to redeem the fame, as the bankrupt 
himſelf might have done, and after redemption to ſell them, 
And alſo, by this and a former act (b), all fraudulent convey- 
ances to defeat the intent of theſe ſtatutes are declared void ; 
but that no purchaſor bona fide, for a good of valuable conſi- 
deration, ſhall be affected by the bankrupt laws, unleſs the 
commiſſion be ſucd forth within five years after the act i 
bankruptcy committed. 


Buy virtue of theſe ſtatutes a bankrupt may loſe all his real 
eſtates; which may at once be transferred by his commiſſio- 
ners to their aſſignees, without his participation or conſent. 


(b) 1 Jac, I. c. 15, 


Cay Apr f 
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CHAPTER THE NINETEENTH. 


or TITLE EY ALIENATION, 


HE moft uſual and univerſal method of acquiring a title 
to real eſtates is that of alienation, conveyance, or pur- 
chaſe in its limited ſenſe: under which may be comprized any 
method wherein eſtates are voluntarily reſigned by one man, 
and accepted by another ; whether that be effected by ſale, 
gift, marriage ſettlement, deviſe, or other tranſmiſſion of pro- 

perty by the mutual conſent of the parties, 


Tuts means of taking eſtates, by alienation, is not of equal 
antiquity in the law of England with that of taking them by 
deſcent, For we may remember that, by the feocal law (a), 
a pure and genuine feud could not be transferred from one 
feudatory to another without conſent of the lord ; leſt thereby 
a feeble or ſuſpicious tenant might have been ſubQlituted and 
impoſed upon him, to perform ihe feodal ſervices, inſtead of 
cne on whoſe abilities and fidelity he could depend. Neither 
could the fendatory then ſubje & the land to his debts ; for, if 
be might, the feodal reftraint of alienation would have been 
taſiſy fruſtrated and evaded (b). And, as he could not aliene 
it in his life-time, fo neither could he hy will deſeat the ſucceſ- 
hon, by devifing his fend to another family: nor even alter the 
courſe of it, by impoſing particular limitations, or preſcribing 
an unuſual path of deſcent. Nor, in ſhort, could he aliene the 
ellate, even with the conſent of the lord, unleſs he had alſo 
otained the conſent of his own next apparent, or preſumptive, 
heir (c). And therefore it was very uſual in antient feoff.nents 
to expreſs, that the alienation was made by confent of the 


(a) See mr 57. (b) Feid, l. 1. t. 27. (e) Co. Litt. 94. Wright. 168, 
heirs 
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Heirs of the feoffor; or ſometimes for the heir apparent him. 
ſelf to join with the feoffor in the grant (d). And, on the other 
hand, as the feodal obligation was looked upon to be reciprocal, 
the lord could not aliene or transfer his ſigniory without the 
conſent of his vaſal: for it was eſteemed unreaſonable to ſub. 
jeQ a feudatory to a new ſuperior, with whom he might have 
a deadly enmity, without his own approbation; or even to 
transfer his fealty, without his being thoroughly apprized of 
it, that he might know with certainty to whom his renders and 
ſervices were due, and be able to diſtinguiſh a lawful difſtreg 
for rent from a hoſtile ſeiſin of his cattle by the lord of a neigh. 
bouring clan (e). This conſent of the vaſal was expreſſed by 
what was called attorning (f), or profeſſing to become the te. 
nant of the new lord; which doctrine of attornment was ex- 
tended to all leſſees for life or years. For if one bought an 
eſtate with any leaſe for life or years ſtanding out thereon, and 
the leſſee or tenant refuſed to attorn to the purchaſor, and to 
become his tenant, the grant or contract was in moſt cakes 
void, or at leaſt incomplete (g): which was alſo an additional 
clog upon alienations. 


Bur by degrees this feodal ſeverity is worn off; and expe- 
Tience hath ſhewn, that property beſt anſwers the purpoſes of 
civil life, eſpecially in commercial countries, when its transfer 
and circulation are totally free and unreſtrained. The road wa 
cleared in the firſt place by a law of king Henry the firſt, which 
allowed a man to ſell and diſpoſe of lands which he himſelf had 
purchaſed; for over theſe he was thought to have a more ex- 
tenſive power, than over what had been tranſmitted to him ina 
courſe of deſcent from his anceſtors (h): a doctrine, which b 


(d) Madox, Formul. Angl. no. 316, no arquirenti obſtringebat; idque jus 


319, 42). auforis, D' Argentre Antiq. C-nſut!. (j) 
(e) Gilb Ten. 78. Bri. apud Du Freſne, i, 819, 820. (i) 
(f) The ſame doctrine and the ſame (s) Litt 5. 561. farter 

denomination prevailed in Bretagne (h) Empticnes vel acqu;ſitione! ſuat unc gy 


poſſeſſimes in juriſdictienalibus non aliter det cui mag's welit, Terram antes 
appr ebendi poſſe, quam per attcurnances guam ci parentes dedernnt, nm witld! 
et avirances, ut legui folent; cum va- extra cognationem ſuam, LL. Hen, |, 
ſallus, ejurato prierit demint obſequicet c. 70. 
fide, nes ſe ſacraments nove item demi- 


countenancel 
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countenanced by the feodal conſtitutions themſelves (j): but 
he was not allowed to fell the whole of his own acquirements, 
ſo as totally to diſinherit his children, any more than he was at 
liberty to aliene his paternal eſtate (i). Afterwards a man 
ſeems to have been at liberty to part with all his own acquiſi- 
tions, if he had previouſly purchaſed to him and his aſſigns by 
name; but, if his aſſigns were not ſpecified in the purchaſe 
deed, he was not empowered to aliene (k): and alſo he might 
part with one fourth of the inheritance of his anceſtors with- 
out the conſent of his heir (). By the great charter of Henry 
III. (m), no ſubinfeudation was permitted of part of the land, 
unleſs ſufficient was left to anſwer the ſervices due to the ſupe- 
rior lord, which ſufficiency was interpreted to be one half or 
moiety of the land (n). But theſe reſtrictions were in general 
removed by the ſtatute of guia emptores (o), whereby all per- 
ſons, except the king's tenants in capite, were left at liberty 
to aliene all or any part of their lands at their own diſcretion (p). 
And even theſe tenants in capile were by the ſtatute 1 Edw. 
III, c. 12. permitted to aliene, on paying a fine to the king (q). 
By the temporary ſtatutes 7 Hen VII. c. 3. and 3 Hen. VIII. 
c. 4. all perſons attending the king in his wars were allowed to 
aliene their lands without licence, and were relieved from other 
feodal burdens. And, laſtly, theſe very fines for alienations 
were, in all caſes of freehold tenure, entirely aboliſhed by the 
ſtatute 12 Car. II. c. 24. As to the power of charging lands 
with the debts of the owner, this was introduced fo early as ſta- 
tute Weſtm. 2. which (r) ſubjeAed a moiety of the tenant's lands 
to executions, for debts recovered by law; as the whole of them 
was likewiſe ſubjected to bepawned in a ſtatute merchant by the 
ſtatute de mercatoribus, made the ſame year, and in a ſtatute ſta- 
ple by ſtatute 27 dw. III. c. g. and in other ſimilar recogni- 


J) Fead. I. 2. f. 39. rowed from the feodal law. Feud, I. 2. 
(i) & queſtum tantum habuerit is, qui t. 48. 
barten terrae ſuae denare voluerit, (1) Mirr. ibid. 
lane gui dem hoc ei licet; ſed nen totum (m) 9 Hen. III. c. 32. 
hielten, quia non poteſt fillum ſuum (2) Valrymple of feuds, gs, 
terredem exbaeredare. Glanvil. J. 7. (0) 18 Edw. I. c. 1. 
F | (p) See pag. 72+ 
%) Mirr, c. 1. F. 3. This it alſo bor- (q) 2 Inſt. 67. 
(r) 13 Edw. I. c. 18, 
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rances by ſtatute 23 Hen. VIII. c. 6. And, now, the whole of 
them is not only ſubje& to be pawned for the debts of the 
owner, but likewiſe to be abſolutely ſold for the benefit of 
trade and commerce by the ſeveral ſtatutes of bankruptcy, 
The reſtraint of deviſing lands by will, except in ſome places 
by particular cuſtom, laſted longer; that not being totally re- 
moved, till the abolition of the military tenures. The doQtine 
of attornments continued ſtill later than any of the reſt, and 
became extremely troubleſome, though many methods were 
invented to evade them; till, at laſt, they were made no longer 
neceſſary, by ſtatutes 4 & 5 Ann. c. 16. and 11 Geo. II. c. ig. 


IN examining the nature of alienation, let us firſt enquire, 
briefly, who may aliene and to whom ; and then, more largely, 
bor a man may aliene, or the ſeveral modes of conveyance, 


Il. Wuo may aliene, and to whom; or, in other words, who 
- is capable-of conveying and who of purchaſing. And herein 
we muſt conſider rather the incapacity, than capacity, of the 
ſeveral parties: for all perſons in poſſeſſion are, prima facie, 
capable both of conveying and purchaſing, unleſs the law ha 
laid them under any particular diſabilities. But, if a man has 
only in him the right of either poſſeſſion or property, he can- 
not convey it to any other, leſt pretended titles might be grant- 
ed to great men, whereby juſtice might be trodden down, and 
the weak oppreſſed (s). Yet reverſions and veſted remainders 
may be granted ; becauſe the polleſſion of the particular te- 
rant is the poſſeſſion of him in reverſion or remainder : but 
contingencies, and mere poſſibilities, though they may be r- 
ZE leaſed, or deviſed by will, or may paſs to the heir or executor, 
= yet cannot (it hath been ſaid) be aſſigned to a ſtranger, = 
= coupled with ſome preſent intereſt ((). | 


PERSONS attainted of treaſon, felony, and praemunire, are 
incapable of conveying, from the time of the offence committed, 


() Co, Lint, 214 () Sheppard's touchſtone, 238, 239, 31% 
11 Med. 152, 1 P. Wims, 574. Stra. 132. 


= 


ted 
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provided attainder follows (t) : for ſuch conveyance by them 


may tend to defeat the king of his forfeiture, or the lord of his 


eſcheat. But they may purchaſe for the benefit of the crown, 


or the lord of the fee, though they are diſabled to hold : the 
lands ſo purchaſed, if after attainder, being ſubje& to imme- 


diate forfeiture 3 if before, to eſcheat as well as forfeiture, 
according to the nature of the crime (u). So alſo corporations, 
religious or others, may purchaſe lands; yet, unleſs they 
have a licence to hold in mortmain, they cannot retain ſuch 
purchaſe ; but it ſhall be forfeited to the lord of the fee. 


Iv10Ts and perſons of nonſane memory, infants and perſons 
under dureſs, are not totally diſabled either to convey or pur- 
chaſe, but ſub modo only. For their conveyances and purchaſes 
are voidable, but not actually void. The king indeed, on be- 
half of an idiot, may avoid his grants or other acts (w). But 
it hath been ſaid, that a non compes himſelf, though he be af- 
terwards brought to a right mind, ſhall not be permitted to 


* 


allege his own inſanity in order to avoid ſuch grant: for that * 


ro man ſhall be allowed to ſtultify himſelf, or plead his own 
diſability. The progreſs of this notion is ſomewhat curious. 
In the time of Edw. I. non compos was a ſufficient plea to avoid 
a man's own bond (x): and there is a writ in the regiſter (y) 


ſor the alienor himſelf to recover lands aliened by him during*. 


his inſanity 3 dum fuit non compos mentis ſuae, ut dicit, e 
Put under Edward III. a ſcruple began to ariſe, whether a man 
ſhould be permitted to blemiſh himſelf, by pleading his own 
inſanity (2) : and, afterwards, a defendant in aſſiſe having 


pleaded 4 releaſe by the plaintiff ſince the laſt continuance, to 


which the plaintiff replied (ore tenus, as the manner then was) 
that he was out of his mind when he gave it, the court ad- 
journed the aſſiſe; doubting, whether as the plaintiff was 
ſane both then and at the commencement of the ſuit, he ſhould 


be permitted to plead an intermediate deprivation of reaſon ; 


() Co. Lite, 42. | (::) Pritten c. 28. ſol, 66, 


(u] hid. 2. (y) fol. 228. 
3 loid, 2.47. . (2) 5 Eu. III. 50, 


1 2 and 
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and the queſtion was aſked, how he came to remember there. 
leaſe, if out of his ſenſes when he gave it (a). Under Hen 
VI. this way of reaſoning (that a man ſhall not be allowed to 
| diſable himſelf, by pleading his own incapacity, becauſe he 
cannot know what he did under ſuch a ſituation). was ſeriouſly 
adopted by the judges in argument (b); upon a queſtion, 
whether the heir was barred of his right of entry by the feoff. 
ment of his inſane anceſtor. And from theſe looſe authorities, 
which Fitzherbert does not ſcruple to reject as being contrary 
to reaſon (c), the maxim that a man ſhall not ſtultify himſelf 
hath been handed down 2s ſettled law (d) : though later opi- 
nions, feeling the inconvenience of the rule, have in many 
points endeavoured to reſtrain it (e). And, clearly, the next 
heir, or other perſon intereſted, may, after the death of the 
idiot or non compos, take advantage of his incapacity and avoid 
the grant (f). And fo too, if he purchaſes under this diſabili- 
ty, and does not afterwards upon recovering his ſenſes agree 
to the purchaſe, his heir may either waive or accept the eſtate 
at his option (g). In like manner, an infant may waive ſuch 
purchaſe or conveyance, when he comes to full age; or, if he 
does not then actually agree to it, his heirs may waive it after 


(e) Comb. 469. 3 Mod. 310, 311. 


1 Equ, cal, abr. 479. 4 
J 


bim (h). Perſons alſo, who purchaſe or convey under dureſß, 
may affirm or avoid ſuch tranſaction, whenever the dureſs 1s ſ 
ceaſed (i). For all theſe are under the protection of the law; 0 
which will not ſuffer them to be impoſed upon, through the l 
imbecility of their preſent condition; ſo that their acts are 
only binding, in caſe they be afterwards agreed to, when ſuck 
imbecility ceaſes. - al 
| * 
Tur caſe of a feme - covert is ſomewhat different, She mij | 
purchaſe an eſtate without the conſent of her huſband, and the 
| _ conveyance is good during thecoverture, till he avoids it by ſome ſe 
| {| act declaring his diſſent (k). * though he W the 
1 | (a) 35 Aſif. io. | () Perkins. . 21. mw 
| (b) 39 Hen. VI. 42. (e) Co. Litt. 2. pre 
[14 (c) F. N. B. 202. (h) Bid. tha 
{ (d) Litt. §. 408. Cro. Eliz. 398. 4 (1) 2 Inſt, 483. s Rep. 119. 
| Rep. 123. (k) Co, Litt. 3. 
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it, or even if he actually conſents, the feme- covert herſelf may, 
after the death of her huſband, waive or diſagree to the ſame : 
nay, even her heirs may waive it after her, if ſhe dies before 


her huſband, or if in her widowhood ſhe does nothing to expreſs 


her conſent or agreement (I). But the conveyance or other 


conttact of a feme-covert (except by ſome matter of record) is 


abſolutely void, and not merely voidable (m) ; and therefore 
cannot be affirmed or made good by any ſubſequent agreement. 


F HE caſe of an alien born is alſo peculiar, For he may pur- 
chaſe any thing ; but after purchaſe he can bold nothing, ex- 


cept a leaſe for years of a houſe for convenience of merchandize, 


in caſe he be an alien-friend : all other purchaſes (when found 
by an inqueſt of office) being immediately forfeited to the 


k: ng (n). 


par! 8 T8, laſtly, and perſons profeſſing the popiſh religion, 
are by ſtatute 11 & 12 W. III. c. 4. diſabled to purchaſe any 
lands, rents, or hereditaments; and all eſtates made to their 
uſe, or in truſt for them, are void. But this ſtatute is con- 
ſirued to extend only to papiſts above the age of eighteen; 
ſuch only being abſolutely diſabled to purchaſe: yet the next 
proteſtant heir of a papiſt under eighteen ſhall have the profits, 
during his life; unleſs he renounces his errors within the time 
limited by low (0). 


II. Wx are next, but principally, to enquire, hoo a man may 
diene or convey ; which will lead us to conſider the ſeveral 
modes of conveyance. 


Ix conſequence of the admiſſion of property, or the giving a 
ſeparate right by the law of ſociety to thoſe thirgs which by 
the law of nature were in common, there was neceſſarily ſome 
means to be deviſed, whereby that ſeparate right or excluſive 
property ſhould be originally acquired ; which, we have more 
than once obſerved, was that of occupancy or firſt poſſeſſion. 


(1) id. (a) Co Litt. 2. 
I) Perkins, F. 16.4, : Sid. 149. (o) 1 P. Wm. 324. 
U 3 | Put 
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But this poſſeſſion, when once gained, was alſo neceſſarily io 
be continued; or elſe, upon one man's dereliction of the thin 

he had ſeiſed, it would again become common, and all thoſe 
miſchieſs and contentions would enſue, which property was 
introduced to prevent. For this purpoſe therefore, of conti- 
nuing the poſſeſſion, the municipal law has eſtabliſhed defcents 
and „ : the former to continue the poſſeſſion in the 
keirs of the proprietor, aſter his i/nvo/untary dereliQtion of it 
by his death; the latter to continue it in thoſe perſons, to 
whom the proprietor, by his own voluntary act, ſhall chooſe 
to relinquiſh it in his hie-time. A tranſlation, or transfer, of 
property being thus admitted by law, it became neceſſary that 
this transfer ſhould be properly evidenced : in order to prevent 
diſputes, either about the tact, as whether there was any trans- 
fer at all; or concerning the perſons, by whom and to whom . 
it was transferred; or with regard to the ſubject matter, as 
what the thing transferred conſiſted of; or, laſtly, with relation 
to the mode and quality of the transfer, as for what period of 
time (or, in other words, for what eſtate ind intereſt) the con- 
veyance was made. The legal evidences of this tranſlation of 
property are called the common aſſurances of the kingdom; 
whereby every man's eſtate is aſſured io him, and all contro- 
verſies, doubts, and difficulties are either prevented or removed, 
Tuxsꝝ common aſſurances are of four kinds: 1. By matter 
in pais, or deed ; which is an aſſurance tranſaQed between two 
or more private perions in pats, in the country; that is (ac- 
cording to the old common law) upon the very ſpot to be 
transferred. 2. By matter of record, or an aſſurance tranſacted 
enly in the king's public courts of record. 3. By ſpecial 
8 amm in ſome particular places, and relating on 
to ſome particular ipecies ct property. Which three are ſuch 
as take eſſed during the life of the party conveying or aſſuring. 
4. The fourth takes no effect, till after his death; and that 1s 
by devi ſe, contained in his laſt will and teſlament. We ſhal 
iteat of each in its oer. 
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CAP TER THE TWENTIETH. 


Or ALIENATION »By DEED. 


nature; and, next, the ſeveral ſorts or kinds of deeds, with 
their reſpective incidents. And in explaining the former, I 
hall examine, firſt, what a deed is; ſecondly, its . ; 
and, thirdly, how it may be avoided. 


7 treating of deeds I ſhall conſider, firſt, their general 


|. FigsT then, a deed is a writing ſealed and delivered by 


the parties (a). It is ſometimes called a charter, carta, from 
its materials; but moſt uſually, when applied to the tranſac- 
tions of private ſubjeQs, it is called a deed, in Latin fafum, 
uur Zo, becauſe it is the moſt folemn and authentic act that 
2 man can poſſibly perform, with relation to the diſpoſal of 
his property; and therefore a man ſhall always be e/ftopped by 


bis own deed, or not permitted to aver or prove any thing in 


contradiftion to what he has once ſo ſolemnly and deliberately 
wowed (b). If a deed be made by more parties than one, 
there ought to be regularly as many copies of it as there are 
parties, and each ſhould be cut or indented (formerly in acute 
nes inſlar dentium, but at preſent in a waving line) on the 
'0p or ſide, to tally or correſpond with the other; which deed, 
o made, is called an indenture. Formerly, when deeds were 


more conciſe than at preſent, it was uſual to write both parts 


en the ſame picce of parchment, with ſome word or letters of 
ihe alphabet written between them; through which the 
rarchment was cut, either in a ſtrait or indented line, in ſuch 


{ 1) Co, Litt. 171, (b) Plowd, 434, 


4 a manner 
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a manner as to leave half the word on one part and half on the 
other. Deeds thus made were denominated ſyngrapba by the 
canoniſts (c): and with us chirograpba, or hand-writings (); 
the word cirographum or cyrographum being uſually that 
which was divided in making the indenture : and this cuſtom is 
ſtill preſerved in making out the indentures of a fine, whereof 
hereafter. But at length indenting only has come into uſe, 
without cutting through any letters at all; and it ſeems at 
preſent to ſerve for little other purpoſe, than to give name to 
the ſpecies of the deed. When the ſeveral parts of an inden- 
ture are interchangeably executed by the ſeveral parties, that 
part or copy which is executed by the grantor is uſually called 
the ariginal, and the reſt are counterparts though of late it i; 
moſt frequent for all the parties to execute every part; which 
renders: them all originals. A deed made by one party only i 
not indented, but po/led or ſhaved quite even: and is therefore 
called a deed-poll, or a ſingle deed (e). | 


II. Wr are in the next place to conſider the *eguiſites of: 
deed. The firſt of which is, that there be perſons able to con- 
tract and be contracted with, for the purpoſes intended by the 
deed ; and alſo a thing, or ſubject matter to be contraQted for; 
all which muſt be expreſſed by ſufficient names (f). So asin 
every grant there muſt be a grantor, a grantee, and a thirg 
granted; in every leaſe a leſſor, a leflee, and a thing demiſed, 


SECONDLY ; the deed muſt be founded upon good and (u- 
ficient confederation, Not upon anuſurious contraQt (g); norupon 
ſraud or colluſion, either to deceive purchaſors bonafidg(h), orjul 
and lawful creditors (i); any of which bad confiderations vil 
vacate the deed. A deed alſo, or other grant, made without ary 
conſideration, is, as it were, of no effect; for it is conſtrued toe. 
nure, or tobe effectual, only tothe uſe of the grantor himſelf) 


(e) Lyndew. I. 1. f. 10. c. 1. (g) Stat. 13 Elis. c. 8. 
d) Mirror. c. 2. F. 27. (h) Stat. 27 Eliz. c. 4. — 
(e) 16:4. Lite, F. 371, 372. (i) Stat. 13 Eliz. c. 5. 


kr) Co. Litt. 35. (k) Perk, F. 533. 


The 


he 
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The conſideration may be either a good, or a valuable one. A 
ood conſideration is ſuch as that of blood, or of natural love 


ind affection, when a man grants an eſtate to a near relation; 
being founded in motives of generoſity, prudence, and natu- 


ral duty : a valuable conſideration is ſuch as money, marriage, 


or the like, which the law eſteems an equivalent given for the 
grant (I) ; and is therefore founded in motives of juſtice. 
Deeds, made upon good conſideration only, are conſidered 
merely voluntary, and are frequently ſet aſide in favour of 
creditors and bona fide purchaſors. | 


THIRDLY; the deed muſt be written, or I preſume 
printed ; for it may be in any character or language; but it 
muſt be upon paper, or parchment. For if it be written on 
ſtone, board, linen, leather, or the like, it is no deed (m). 
Wood or ſtone may be more durable, and linen leſs liable to 


raſures; but writing on paper or parchment unites in itſelf, 


more perfectly than any other way, both thoſe deſirable qua- 
lities: for there is nothing elſe ſo durable, and at the ſame 
time ſo little liable to alteration ; nothing ſo ſecure from alte- 
ration, that is at the ſame time ſo durable. It muſt alfo have 
the regular ſtamps, impoſed on it by the ſeveral ſtatutes for 
the encreaſe of the public revenue ; elſe it cannot be given in 
evidence, Formerly many conveyances were made by parol, 
or word of mouth only, without writing ; but this giving a 
handle to a variety of frauds, the ſtatute 29 Car. II. c. 3. en- 
ads, that no leaſe or eſtate in lands, tenements, or heredita- 
ments, (except leaſes, not exceeding three years from the 
making, and whereon the reſerved rent is at leaſt two thirds 


of the real value) ſhall be looked upon as of greater force than 


a leaſeor eſtate at will ; unleſs put in writing, and ſigned by 
the party granting, or his agent lawfully authorized in writ- 
ing. | al 


FourTHLy ; the matter written muſt be legally and or- 


der iy ſet forth: that is, there muſt be words ſufficient to 


ſpeciſy the agreement and bind the parties: which ſufficiency 


(1) 3 Rep. 83. (m) Co. Lit. 229, F. N. B 122, 
| | | On, muſt 
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muſt be left to the courts of law to determine (n). For it is 
not abſolutely neceſſary in law, to have all the formal parti 
that are uſually drawn out in deeds, fo as there be ſufficient 
words to declare clearly and legally the party's meaning, 
But, as theſe formal and orderly parts are calculated to convey 


that meaning in the cleareſt, diſtinQeſt, and moſt effectua 
manner, and have been well conſidered and ſettled by the wiſ- 


dom of ſucceſſive ages, it is prudent not to depart from them 
without good reaſon or urgent neceſſity ; and therefore] will 
here mention them in their uſual (o) order. 


1. Tur premiſes may be uſed to ſet forth the number and 


names of the parties, with their additions or titles. They alſo 


contain the recital, if any, of ſuch deeds, agreements, or mat- 
ters of fact, as are neceſſary to explain the reaſons upon which 
the preſent tranſaction is founded; and herein alſo is ſet down 
the conſideration upon which the deed is made. And then 
follows the certainty of the grantor, grantees and thing 


granted (p.) 


2. 3. Nxxr come the habendum and fenendum (q). The 
office of the habendum is properly to determine what eſtate or 
intereſt is granted by the deed : though this may be perform- 
ed, and ſometimes is performed, in the premiſes. In which 
caſe the habendum may leſſen, enlarge, explain, or qualify, 
but not totally contradict or be regugnant to, the eſtate grant- 
ed in the premiſes, As if a grant be“ to A and the heirs of 


„his body,“ in the promiſes, habendum * to him and his 


ce heirs for ever,“ or' vice verſa ; here A has an eſtate- tail, 
and a fee-fimple expeQant thereon (t). But, had it been in 
the premiſes © to him and his heirs,” habendum “i to him for 
cc life,” the babendum would be utterly void (s) ; for an eſtate 
of inheritance is veſted in him before the habendum comes, and 
ſhall not afterwards be taken away, or diveſted, by it. The 
tenendum, i and to hold,” is now of very little uſe, and is only 


(o) Co, Litt. 226. (r) Co. Litt. 2r, 2 Rohl. Rep. 19 
(o) lbid, 6, 23. Cro. Jac. 476. 

8 5 No. II. * 3. pag. v. () 2 Rep. 23, 8 Rep. 56. 
(5 

kepi 
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kept in by cuſtom. It was ſometimes formerly uſed to ſignify 
the tenure, by which the eſtate granted was to be holden ; 
jy Ml jenendum per ſervitium militare, in bur gag io, in libero 
« ſtcagis, Oc“ But, all theſe being now redueed to free 
and common ſocage, the tenure is never ſpecified. Before 
he ſtatute of quia emptores, 18 Fdw. I. it was alſo ſometimes 
vſed to denote the lord ot whom the land ſhould be holden : 
but that ſtatute directed that all future purchaſors to hold, not 
of the immediate grantor, but of the chief lord of the fee, 
this uſe of the tenendum hath been alſo antiquated ; though 
jor a long time after we find it mentioned in antient charters, 
mat the tenements ſhall be holden de capitalibus dominis 
jeadi (1) e but, as this expreſſed nothing more than the ſtatute 
rad aixcady provided for, it gradually grew out of uſe. 


4. NxxT follow the terms or ſtipulations, if any, upon 
which the grant is made: the firſt of which is the reddendum 
or reſervation, whereby the grantor doth create or reſerve + 
ſome new thing to himſelf out of what he had before granted. 
Az « rendering therefore yearly the ſum of ten ſhillings, or a 
pepper corn, or two days ploughing, or the like (u).“ Un- 
der the pure teodal ſyſtem, this render, reditus, return, or 
rent, conſiſted in chivalry principally of military ſervices z in 
vilenage, of the moſt laviſh offices; and, in "#209 0 it 
viuaily conſiſts of money, though it may conſiſt of ſervices 
1, or of any other certain profit (w-). To make a redden- 
cum goud, if it be of any thing newly created by the deed, 
the relervation muſt be to the grantors, or ſome, or one of 
mem, and not to any ſtranger to the deed (x). But if it be of 
antient {crvices or the like, anne xed to the land, then the re- 
lervation may be to the lord of the fee (y). 


5- ANOTHER of the terms upon which a grant may be 
made is a condition; which is a clauſe of contingency, on the 
happening of which the eſtate granted may be defeated ; as 
* provided always, that if the mortgagor ſhall pay the niv/1- 


Appen. No, I, Madoz, Formu), (w) Sce pag. 41. 
7. lx) L'lowd. 13. 8 Rep. 71. 
| Arpeud, No, II. C. 1. pag. iii. (y) Appead. No. I. pag. i. 
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ce gagee 500 J. upon ſuch a day, the whole eſtate granted 
4 ſhall determine;“ and the like (2). 


6. NexT may follow the clauſe of warranty; whereby 
the grantor doth, for himſelf and his heirs, warrant and ſe- 
cure to the grantee the eſtate ſo granted (a). By the feodal 
conſtitution, if the vaſal's title to enjoy the feud was diſputed, 
he might vouch, or call, the lord or donor to warrant or iſſue 
his gift; which if he failed to do, and the vaſal was evidted, 
the lord was bound to give him another feud of equal value in 
recompenſe (b). And ſo, by our antient law, if before the 
ſtatute of quia emptores a man enfeoffed another in fee, by the 
feodal verb dedi, to hold of himſelf and his heirs by certain 
ſervices; the law annexed a warranty to this grant, which 
bound the feoffor and his heirs, to whom the ſervices (which 
were the conſideration and equivalent for the gift) were origi- 
nally ſtipulated to be rendered (c). Or if a man and his an. 
ceſtors had immediately holden land of another and his an. 
ceſtors by the ſervice of homage (which was called homar: 
aunceſtrel) this alſo bound the lord to warranty (d); the bo- 
mage being an evidence of ſuch a feodal grant. And, upon 
ſimilar principle, in caſe, after a partition or exchange of 
lands of inheritance, either party or his heirs be evicted of his 
ſhare, the other and his heirs are bound to warranty (e), be- 
- cauſe they enjoy the equivalent. And, fo, even at this day, 


upon a gift in tail or leaſe for life, rendering rent, the donor b 

or leſſor and his heirs (to whom the rent is payable) are bound l 

to warrant the title (f). But in a feoffment in fee by the ver tf 

dedi, ſince the ſtatute of guia emptores, the feoffor only 13 L 

bound to the implied warranty, and not his heirs (g); becauſe fi 
it is a mere perſona} contract on the part of the feoffor, the te- fr 

nure (and of courſe the antient ſervices) reſulting back to the w/ 
ſuperior lord of the fee. And in other forms of alienation, rel 
gradually introduced ſince that ſtatute, no warranty whatſo- 5 

. * 


(2) Append. No. II. $. 2. pag. viii. (9) Litt. §. 143. 

(a) 157d. No I. pag. i. (e) Co. Litt. 174. (l 
(b) Feud. I 2.1. 8. & 25, (f ) Vid. 384. 1 
(e) Co, Litt. 384. (2) Ibid, 
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ever is implied (h); they bearing no ſort of analogy to the 
original feodal donation, And therefore in ſuch caſes it be- 
- came neceſſary to add an expreſs clauſe of warranty, to bind 
the grantor and his heirs z which is a kind of a covenant real, 
and can only be created by the verb warrantizo or warrant (i), 


Tas E expreſs warranties were introduced, even prior to 
the ſtatute of quia emptores, in order to evade the ſtrictneſs 
of the feodal doctrine of non- alienation without the conſent 
of the heir. For, though he, at the death of his anceſtor, might 
have entered on any tenements that were aliened without his 
concurrence, yet, if a clauſe of warranty was added to the 
anceſtor's grant, this covenant deſcending upon the heir inſured 


me grantee; not ſo much by confirming his title, as by ob- 


liging ſuch heir to yield him a recompenſe in land of equal va- 
Ive: the law, in favour of alienations, ſuppoſing that no an- 
ceſtor would wantonly diſinherit his next of blood (x); and 
therefore preſuming that he had received a valuable conſide- 
ration, either in land, or in money which had purchaſed land, 
and that this equivalent deſcended to the heir together with 
the anceſtor's warranty. So that when either an anceſtor, 
being the rightful tenant of the freehold, conveyed the land 
to a ſtranger and his heirs, or releaſed the right in fee-ſimple 
to one who was already in poſſeſſion, and ſuperadded a war- 
ranty to his deed, it was held that ſuch warranty not only 


bound the warrantor himſelf to protect and aſſure the title of 


the warrantee, but 1t alſo bound his heir : and this, whether 
that warranty was lineal, or collateral to the title of the land. 
Lineal warranty was where the heir derived, or might by poſ- 
bility have derived, his title to the land warranted, either 
from or through the anceſtor who made the warranty; as, 
where a father, or an elder ſon in the life time of the father, 
releaſed to the diſſeiſor of either themſelves or the grandfather, 
with warranty, this was lineal to the younger ſon (1). Colla- 
cral warranty was where the heir's title to the land neither 


(ü) Co. T itt. 162, (k) Co. Litt. 373. 
(4) Litt, K 733. (i) IL. ist. $. 703. 706, 707. 
| - Was, 
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was, nor could have been, derived from the warranting gg. 
ceſtor; as, where a younger brother releaſed to his father, 
diſſeiſor, with warranty, this was collateral to the elder bro. 
tler (m). But where the very conveyance, to which the war. 
ranty was annexed, immediately tollowed a diſſeiſin, or ope- 
rated itſelf as ſuch (as, where a father tenant for years, with 
remainder to his ſon in fee, aliened in fee- ſimple with war. 
ranty) this, being in its original manifeſtly founded on the tr. 
or wrong of the warrantor himſelf, was called a warranty 
commencing by diſſeiſin; and, being too palpably injurious to 
be ſupported, was not binding upon * heir of ſuch tortiou; 
warrantor (n). 


Ix both lineal and collateral warranty, the obligation of 
the heir (in caſe the warrantee was evicted, to yield him other 
lands in their ſtead) was only on condition that he had other 
ſufficient lands by deſcent from the warranting anceſtyr (o 
But th without aſſets, he was not bound to inſure the 
title of another, yet, in caſe of lineal warranty, whether al 
ſets deſcended or not, the heir was perpetually barred from 
claiming the land 6imſelf ; for if he could ſucceed in ſuch 
claim, he would then gain aſſets by deſcent (if he had them 
not before) and mult . fulfil the warranty of his anceſtor ; ard 
the ſame rule (p) was with leſs juſtice adopted allo in reſped 
. of collateral warranties, which likewiſe (though no aſſets de- 
ſcended) barred the heir of the warrantor from claiming ihe 
land by any collateral title; upon the preſumption of lan 
that he might hereatter have aſſets by deſcent either from or 
through the ſame anceſtor, The inconvenience of this latter 
branch of the rule was felt very early, when tenants by lie 
curteſy took upon them to aliene their lands with warranty; 
which collateral warranty of the father deſcending upon his 
ſon (who was the heir of both his parents) barred him from 
claiming his maternal inheritance : to remedy which the fi- 
tute of Gloceſter, 6 Fdw. I. c. 3. declared, that ſuch warranty 
ſhould be no bar to the fon, unleſs aſſets deſcended from the 
father, It was afterwards attempted in 50 Fdw, III. to maze 


(m) Litt. F. 505 907. (o) Co. itt. 102. 


(a) Ibid. $. 698. % (p Lite S. 711, 713. * 
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the ſame e on univerſal, by enacting that no collateral 


warranty ſhould be a bar, unleſs where aſſets deſcended from 


the ſame anceſtor (q); but it then proceeded not to effect. How- 
ever, by the ſtatute 11 Hen, VII. c. 20. notwithſtanding any 
alieration with warranty by tenant in dower, the heir of the 
huſband is not barred, though he be alſo heir to the wife. 
And by ſtatute 4 & 5 Ann. c. 16. all warranties by any tenant 
for life ſhall be void againſt thoſe in remainder or reverſion ; 
and all collateral warranties by any anceſtor who has no eſtate 
of inheritance in poſſeſſion ſhall be void againſt his heir. By 
the wording of which laſt ſtatute it ſhould ſeem, that the le- 


giſlature meant to allow, that the collateral warranty of te- 


rant in tail, deſcending (though without aſſets) upon a re- 
ma.nder-man or reverſioner, ſhould {till bar the remainder or 


reverſion, For though the judges, in expounding the ſtatute 


de dinis, held that, by analogy to the ſtatute of Gloceſter, a 


lineal warranty by the tenant in tail without aſſets ſhould not 


bar the iſſue in tail, yet they held ſuch warranty with aſſets 
to be a ſufficient bar (r) ; which was therefore formerly men- 
tioned (s) as one of the ways whereby an eſtate- tail might be 
deſtroyed z it being indeed nothing more in effect, than ex- 
changing the lands entailed for others of equal value. They 
alſo held that collateral warranty was not within the ſtatute 
de donis ; as that act was principally intended to prevent the 
tenant in tail from diſinheriting his own iſſue : and therefore 
collateral warranty (though without aſſets) was allowed to be, 
u at common law, a ſufficient bar of the eſtate-tail and all 
remainders and reverſions expectant thereon (t). And ſoit 
cont nucs to be, notwithſtanding the ſtatute of queen Anne, 
if made by tenant in tail in poſſeſſion : who therefore may now, 
vithout the forms of a fine or recovery, in ſome caſes make 
a geod conveyance in fee-ſimple, by ſuperadding a warranty 
to bis grant; which, if accompanied with aſſets bars his 
own iſſue, and without them bars ſuch of his heirs as may be 
in remainder or reverſion, 


92 L. it. 373. (5) pag. 116. 
Lit. $. 712. 2 ; Inſt, 293. (t) Co. Litt. 274. 2 liſt, 18. 
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7. Arrxx warranty uſually follow covenants, or conven. 
tions; which are clauſes of agreement contained in a deed, 
whereby either party may ſtipulate for the truth of certain 
facts, or may bind himſelf to perform, or give, ſomething to 
the other. Thus the grantor may covenant that he hath ; 
right to convey ; or for the grantee's quiet enjoyment ; or 
the like : the grantee may covenant to pay his rent, or keep 
the premiſes in repair, Ec, (u). If the covenantor covenants 
for himſelf and his bezrs, it is then a covenant real, and de. 
ſcends upon the heirs; who are bound to perform it, pro- 
vicded they have aſſets by deſcent, but not otherwiſe: if he 
covenants alſo for his executors and adminiſtrators, his perſo- 
nal aſſets, as well as his real, are likewiſe pledged for the 
performance of the covenant ; which makes ſuch covenant a 
better ſecurity than any warranty, and it has therefore in mo- 
dern practice totally ſuperſeded the other, 


8. LasTLY, comes the concluſion, which mentions the 
execution and date of the deed, or the time of its being given 
or executed, either expreſsly, or by reference to ſome day 
and year beſore- mentioned (w). Not but a deed is good, al- 
though it mention no date; or hatha falſe date; or even if it 
hath an impoſſible date, as the thirtieth of February ; pro- 
vided the real day of its being dated or given, that is, deli 
vered, can be proved (x). | 


IrROCEID now to the f/th requiſite for making a good 
- deed ; the reading of it. This is neceſſary, wherever ary of 
the parties deſire it; and, if it be not done on his requeſt, the 
deed is void as to him. If he can, he ſhould read it himſlf: 
if he be blind or illiterate, another muſt read it to him, If it 
be read falſely, it will be void; at leaſt for ſo much as is mi 
recited : unleſs it be agreed by colluſion that the deed ſhall 
be read falſe, on purpoſe to make it void; for in ſuch caſei! 
ſhall bind the fraudulent party (y). x 


(u) Append. No. II. &. 2. pag. viii, (x) Co. Litt. 46. Dyer. 28. "A N 
(w) hid. pag. xii, v) 2 Rep. 3. 9. 11 Rep. 27. "#5 


Ch, 20. ITA 5: ou 


SIxTHLY, it is requiſite that the party, whoſe deed it is, 
ſould /eal, and in moſt caſes I apprehend ſhould /ign it allo, 
The uſe of ſeals, as a mark of authenticity to letters ard other 
inſtruments in writing, is extremely antient. We read of it 
among the Jews and Perſians, in the earlieſt and moſt ſacred 
records of hiſtory (2). And in the book of Jeremiah there is a 
rely remarkable inſtance, not only of an atteſtation by ſeal, 

hut alſo of the other uſual formalities attending a Jewiſh pur- 
chaſe (a). In the civil law alſo (b), ſeals were the evidence of 
tut; and were required, on the part of the witneſſes at 
ſcaſt, at the atteſtation of every teſtament. But, in the times 


6; cur Saxon anceitors, they were not much in uſe in England. 


For though ſir Edward Coke (c) relies on an inſtance of king 
dvwyn's making ule of a ſea} about an hundred years before 
2 canqueit,. yet it does not follow that this was the uloge 
among the whole nation: and perhaps the charter he mentions 
may be of doubtful authority, from this very circumſtance, 
of being ſealed ; ſince we. are aſſured by all our antient hiſto- 
rians, that ſealing was not then in common ule. , The method 
of the Saxons was for ſuch as could write to ſubſcribe their 
names, and, whether they could write or not, to affix the 
in of the croſs : which cuſtom our illi.erate vulgar do, for 
the maſt part, to this day keep. up; by ſigning a croſs for 
ler mark, when unable to write their names. And indeed 
tis inability to write, and therefore making a crots in its ſtead, 
© Loneſtly avowed by Cacdwalla a Saxon king, al the end of 
ve of his charters (d). In like manner, and for the fame un- 
mountable reaſon, the Normans, a brave but illiterate 


8 nos. c. 21. Daniel. c. 6. 


co 
—  - . 
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" Anc bought the field of Ha- Fett manu tra grorantia lis 


„an welghed him the money, % mfg um fan{{ag iruct's expreſ- 


| Greg (ry enteen ſhekels of ſilver And © / iti.“ Sed. Fant Ang), . 
en bed the evidence, and ſcaled 1 &. 4%. And this (according to Pieco- 
de witneſſes, and. weighed prus). the emperor juſtin in the caſh 
me ie} In the balances. And and Theodore Kine of tlm Goth in 
the evidence of the purchafe, ah, had bete authorized by their 
"Att which was ſealed according example, ou accuunt of their inability 
„ e lan and cnflom, and ally, that to write, 
"000 WAS open.”:. ©. 434. | 
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writing their names, and ſigning with the ſign of the croſs (f), 


H nals ſuri:, in Anglia firmars 8 3 Lev. 1, Strs. 754, 
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nation, at their firſt ſettlement in France, uſed the practice of 
ſealing only, without writing their names: which cuſtom con- 
tinued, when learning made its way among them, though the 
reaſon for doing it had ceaſed; and hence the charter of Id. 
ward the Confeſſor to Weſtminſter abbey, himſelf being 
brought up in Normandy, was witneſſed only by his ſeal, and 
is generally thought to be the oldeſt ſealed charter of any ay. 
thenticity in England (e). At the conqueſt, the Norman 
lords brought over into this kingdom their own faſhions ; and 
introduced waxen ſeals only, inſtead of the Engliſh method of 


The impreſſions of theſe ſeals were ſometimes a knight on 
horſeback, ſometimes other devices : but coats of arms were 
not introduced into feals, nor indeed into any other uſe, tj! 
about the reign of Richard the firſt, who brought them from 
the croiſade in the holy land; where they were firſt invented 
and painted on the ſhields of the knights, to diſtinguiſh the u- 
ricty of pertons of every chriftian nation who reſorted thither, 
and who could not, when clad in complete ſteel, be otheruiſe 
known or aſcertained, 


THm1s neglect of ſigning, and reſting only upon the auther- 
ticity of ſeals, remained very long among us; for it was held 
in all our books that ſealing alone was ſufficient to authenticate 
a deed : and ſo the common form of atteſting deeds, —* feli 
« and delivered,“ continues to this day; notwithſtanding the 
ſNainte 29 Car, II. c. 3. before-mentioned revives the Saxon 
cuſtom, and expreſsly directs the ſigning, in all grants f 
lands, and many other ſpecies of deeds : in which therefore 
ſigning ſeems io be now as neceſſary as ſealing, though it hath 
been ſometimes held that the one includes the other (g). 


A SEVENTH requiſite to a good deed is that it be deliverts, 
by the. party himſelt or his certain attorney: which thereforen 


(e) Lawh, Archejon, en, 6 fel: 'tam, in caeram imer: ſan m1 17 
(t\ i. Normanni ch, con- 1 u m ue fſeribend al Argl. cum 1'/” 
„fed. 11 tern crucibus ahy irs atiifgune eint.“ Ingulpb. 
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alſo — in the atteſtation; © ſealed and delivered. A 
deed takes effect only from this tradition or delivery; for, it the 
date be falſe or impoſſible, Be CY aſcertains the time of 
it. And if anctlier periva ſeals the decd, yet if the party de- 
Iivers it hirſclf, 12 heeby a acopts the ſcalmg (h), and by a 
parity of teaſon the ſigning ati nd makes them both his own. 
A delivery may be cither abtolutc, that is, to the party or 
grantee hiniſelt; or to a third perſon, to hold till ſome condi- 
tions be performed on the part of the ne : in whick laſt 
cat it is not delivered as a deed, but as an eſcrow ; that is, as 
„ coul or writing, which is not to ts We; as a decd till 
ue conditions be periormed ; and then it is a dced to all intents 


and purpoſes (i). 


Tur /o/f requiſite to the validity of a deed is the cation, 
or exccuition of it in the preſence of witneſſes : thouyh this is 
rece{tary, rather for preſerving the evidence, than tor conſti- 
tutin; the eſſence, of the deed. Our modern deeds are in re- 
lity nothing more than an improvement or amplification of 
the brevia teſlata mentioned by the feodal writers (k); which 
were written memorandums, introduced to perpetuate the te- 
ror of conveyance and inveſtiture, when grants by parol only 
became the foundation of frequent diſpute and uncertainty. 
To this end they regiſtered in the deed the perſons who attend- 


e)as witneſſes, which was formerly done without their ſigning 


their names (that not being always in their power) but they 


ein heard the deed read; and then the clerk or ſcribe added 


their names, in a fort of ns. thus; © hijs t eſtibusy 
« fehanne Miore, Jacobo Smith, et aliis ad banc rem convo- 
* catis ().“ This, like all other ſolemn tranſaCtions, was 
originally done only coram paribus (m), and frequently when 
iſlembled in the court baron, hundred, or county court; 

which was then expreſſcd in the atteſtation, telle e 


lun dredo, Ee. (n). Afterwards the atteſtation of other wit- 


ſeſſes was allowed, the trial in caſe of a difpuic being ſlill re- 


erk. K. 130, | (m) Feed. J 2. 32. 
1 Int. 36. (a) Spelm, C, 228. Madox. Fer- 


Fed. J 1.1, 4. mul. u 22.1, 342. 669. 
) Co. Litt, 7. 
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ſerved to the pares;z with whom the witneſſes (if more than 
one) were joined in the verdict (o): till that alſo was abrogated 
by the ſtatute of York, 12 Edw. II. ſt. 1. c. 2. And in this 
manner, with ſome ſuch clauſe of hijs teſtibus, are all old 
deeds and charters, particularly magna carta, witneſſed, Ang, 
in the time of ſir Edward Coke, creations of nobility were 
ſtill witneſſed in the fame manner (p). But in the king' 
common charters, writs, or letters patent, the ſtyle is now al. 
tered : for, at preſent, the king is his own witneſs, and attcf; 
his letters patent thus; © ee meipſe, witneſs ourfelf at Weſt- 
ec minſter, c.“ 2 form which was introduced by Richard the 
firſt (q), but not commonly uſed til] about the beginning «f 
the fifteenth century; nor the clauſe of i teſtibus entirely 
diſcontinued till the reign of Henry the eighth (r); which was 
alſo the aera of diſcontinuing it in the deeds of ſubjedts, learn- 
ing being then revived, and the faculty of writing more ge- 
neral; and therefore ever ſince that time the witneſſes have ſub- 


ſcribed their atteſtation, either at the bottom, or on the back, 
of the deed (s). 


III. We are next to conſider, how a deed may be avoided, 
or rendered of no effect. And from what has been before laid 
down it will follow, that if a deed wants any of the eſſentul 
requiſites beſore- mentioned; either, 1. Proper parties, and: 
proper ſubject matter: 2. A good and ſufficient conſideration 


3. Writing, on paper or parchment, duly ſtamped: 4. uf fo 
cient and legal words, properly diſpoſed: 5. Reading, if ce. wh 
ſired, before the execut on: 6. Seal:ng ; and, by the ſtatus 5 
in many caſes ſigning allo: or, 7. Delivery; it is a void Cee 
ab initio. It may allo be avoided by matter ex pe fade: , [ 
1. By raſure, interlining, or other alteration in any mateiu 
part; unleſs a memorandum be made thereof at the time © mea 
the execution and atteſtation {t). 2. By breaking off, or ee othe 
facing, the ſeal (u). 3. By delivering it up to be cancelies; ella: 
| | Or Cy 
(5) Co Litt. 8. (s)2 Inſt. 78. 
(p) 2 Inſt. 75 (1) 11 Rep. 27, 
(% Madox. Forms, no. 316. (u, s Rep. 23. 


6 Did. Dittert, fol. 32. 
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hat is to have lines drawn over it, in the form of lattice work 
or cancelli; though the phraſe is now uſed figuratively for any 
manner of obliteration or defacirig it. 4. By the difagreement 
of ſuch, whoſe cor.currence 1s neceſſary, in order for the deed 
to ſtand: as, the huſband where a feme covert is concerned; 
an infants or perſon under Curets, when thote diſabilities are 
removed ; and the like. 5. By the, judgment or decree of a 
court of judicarure. This was antiently the province of the 
court of ſtar-chamber, and now of the chancery: when it 
appears that the deed was obtained by fraud, force, or other 
toul practice; or is proved to be an ab{ciuie forgery (W). In 
any of theſe caſes the deed may be voided, either in part or 


J \ 


tially, according as the caulc of avoidance is more or leſs ex- 
tentive, | : 


Axp, having thus explained the general- nature of deeds, 
we are next to conſider their ſeveral ſpecies, together with their 
refnetive incidents. And herein I ſhall only examine the par- 
«cy/ars of thoſe, which, from long practice and experience of 
their efficacy, are generally uied in the alienation of real 
eſtates: for it would be tedious, nay infinite, to deſcant upon 
all the ſeveral inſtruments made ule of in perſonal concerns, but 
which fall under our general definition of a deed ; that is, a 
writing fealed and delivered, Ihe former, being principally 
ſuch as ſerve to convey the property of lands and tenements' 
from man ie man, are commonly denominated conv-yances : 
which are eicher conveyances at common law, or ſuch as re- 
ceive their force and efficacy by virtue of the /latute of uſes. 


I. Or conveyances by the common law, ſome may be cal- 
led original, or primary conveyances z which are thoſe by 
means whereof the benefit or eſtate is created or firſt ariſes: 
others are derivative or j-condary ; whereby the benefit or 


cate, originally created, is enlarged, reſtrained, transferred, 
or extinguiſhed, | 


. 


(vw) Toth. + 5 22, I Vern, 348. — 
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Ok1G1NAL conveyances are the following; 1. l. Feoffmen, 


2. Gilt; 3. Grant; 4. Leale; 5. Exchange; 6. Partition: 


derivative are, J. 3 8. Confirmation; g. Surrender; 
10. Aſſignment; 11. Dako 


1. ArEOFFMENT, feoffamentum, is 2 ſubſtantive derived | 
from the verb, to enfeoft,. fe- Hare or infeudare, to give one a 
feud ; and therefore feoffment is donotio feudi (x). It is the 
moſt antient method of conveyance, the moſt ſolemn and pub. 
lic, and therefore the moſt eafily remembered and proud. 
And it may properly be defined, the gift of any corporeal he- 
reditament to another, Be that fo gives, or enfcoffs, is called 
the feoffor; and the perſon enſcoffed is denominated the ferffee, 


Tuls is plainly derived from, or is indeed itſelf the ver 
mode of the anticnt feodal donation ; for Hong it may be 
performed by the word, * enfeoff'“ or © grant”? yet the apteſ 
word cf feoffment is * ds or dedi (y).” And it is ill Wee 
and governed by the fame feodal rules; infomuch that tt 
principal rule relating to the extent and effect ©! a feodal ſs 
& tenor eft qui legem d:t feuds,” is in other words become the 
maxim of our law with relation to icoNments, *©* modus deen 

at denationi (2). And therefore as in pure ecdal con 
tions, the lord from whom the feud moved, mut exprefiy 
limit and declare the continuance or quantity of {tate which 


he meant to conſer, © ne quis plus donafſſe pracſiatur, quan 


& in donatione expreſſerit (a); fo, if one grants by feoffmen 
lands or i<nements to another, and limits or exprei\cs no eſtate 
the grantce (due ceremonies of law being perivimed) hath 
barely an efate for life (b). For, as the perſonal abilities cf 
the feoilee were originally preſumed to be the immediate 0! 
prircipal inducements to the feoffment, the feoffee's eſtate 
ought 10 be confined to his perſon, and ſubſiſt only for b 


(x) Co, Litt. 9, | | (a) pag. 108, 
(v) Bid. (b) Co. Litt, 42. 
62 Wright. 21. 
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life, unleſs the feoffor, by expreſs proviſion i in the creation 
and conſtitution of the eſtate, hath given it a longer continu- 
ance, Theſe expreſs proviſions are indeed generally made; 
for this was for ages the only Conveyance, whereby our an- 
ceſtors were wont to create an eſtate in fee- ſimple (c), by 
giving the land to the feoffee, to hold to him and his heirs for 
ever: though it ſerves equally well to convey any other eſtate 
of freehold (d). 


Bur by the mere words of the deed the feoffment is by no 
means perfected. There remains a very material ceremony to 
be pertormed, called /ivery of ſeiſin; without which the feof- 
{ce has but a mere eſtate at will (e). This livery of ſeiſin is no 
other than the pure fcodal inveſtiture, or delivery of corporal 
poſſeſſion of the land or tenement ; which was held abſolutely 
neceſſary to complete the donation. «4 Nam feudum fine in- 
veſtitura nullo modo conſtituti patuit (t) :“ and an eſtate was 
then only perfect, when, as Fleta expreſſes it in our law, 
« it juris et ſeiſinae conj untio (g).“ 


IxvesTITUREs, in their original riſe, were probably in- 
tended io demonſtrate in conquered countries the actual poſ- 
{ſion of the lord; and that he did not grant a bare litigious 
igt, which the ſoider was ill qualified io protecute, but' a 
peaceable and firm poſſeſſion. And, at a time when writing 
was ſeldoin practiſed, a mere oral gift, at a diſtance from the 
(pot that was given, was not likcly to be either long or accu- 
lately retained | in the memory of by-ſtanders, who were very 
ile intereſted in the grant. Afterwards they were retained 

i a public and notorious act, thai the country might take 
runce of and teftity the transfer of the eſtate ; and that ſuch, 
35 claimed title by other means, might know againſt * to 
bring their actions. | 


IN all well. governed nations, ſome notoriety of this kind has 
4. ; . . , . . 
vecn ever held requiſite, in order i acquire and aiccitain the 


10 See Appendix. No, I, (f) Wripht, 37. 
% Co Lift, 9. 480 J 3. 4. 13 C. b. 
be Litt. J. 66, 
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property of lands. In the Roman law plenum dominium was nat 
ſaid to ſubſiſt, unleſs where a man had both the right, and 
the corporal poſſeſſion ; which poſſeſſion could not be acquire 
withcut both an {ual intention to poſſeſs, and an adual 
ſeiſin, or entry into the piemiſes, or part of them in the name 
of the whole (h). And even in eccleſiaſtical promotions, 
where the freehold paſſes to the perſon promoted, corporal 
poſſeſſion is required at this day, to veſt the property com. 
pletely in the new proprietor z who, according to the d. 
ſtinction of the canoniſts (i), acquires the pus ad rem, or in. 
choate and imperiect right, by nomination and iwſtitiunyn ; 
but not the js in re, or complete and full right, unleſs by g. 
poral poticition. I herefore in digmiies. poifefſion is river by 
inſtallment; in rectories and vicarages by induction, with! 
which no temporal rights can accrue to the miniſter, thou" 
every eccleſiaſtical power is veſted in him by inſtitution. N. 
alſo even in deſcents of lands, by our law, which are call c 
the heir by the act of law itlelt, the heir has not plenum di. 
miniumn, or full and complete ownerſhip, till he has made 4 


_ | | actual corporal entry into the lands: for if he dies bethre 
| i : . . 1 
4 entry made, his heir ſhall not be entitled to take the poſſeſſs, 

| but the heir of the pertun who was laſt actually ſeiſed (K. |; 

( 83 . * 

1 is not therefore only a mere right to enter, but the acm. a 
91 try, that makes a man completc owner; fo as to trintmit ite | 
- inheritance to his own heizs : non jus, fed ſelſina, facit lin 
n | ; | 
_ tem (J. | 

=” 

_ ; Yer, the 8 tradition of lands being ſometimes ir- g 

1 convenie at, a ſymbolical delive ry Of pofleſſion Was in Man” 4 

. caſes antiently allowed; by transterring ſomethiug near 4 J 

| . . . , 12 4 
J | hand, in the preſence vi credible itunes, which by agreeme!! 

| | | 5 ſhould ſerve to icpieſent the very thing deſigned to be conve gc 0 

1 | o! 

ö N (*) N. n ahiſimur peſſ. Tonen cer- tromre. (FF. 41. 2. 3 ) And agus fc 

þ ö pre et animor neque fer je worjere:;, ne- tradiliouibus dominia rerun, non a . 

Ih gue per je anno Non ns 14% arts pactis, Ir, nrferunter. {C:d. 1. z. . 

„ ; enn 755 ut qut f:ndum poſſidere wer (i) Decretal. J. 3.7. 4. C. 40. 

N If 8 - lit, on.n s gle ei anal: 18 : fed (k) See Pag. 209. 227, :28, | 

epic exanliber fariem cu fund, in- (1) Fleta, J 6. c. 2. f. 2. | 
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and an occupancy of this ſign or ſymbol was permitted as equi- 

valent to occupancy of the land itfelf, Among the Jews we 
find the evidence of a purchaſe thus defined in the book of 
Ruth (m): © now this was the manner in former time in Iſ- 
« razl, concerning redeeming and concerning changing, for 
« to confirm ail things: a man plucked eff his ſhoe, and gave 
& jt to his ne hbour; and this was a teftimony in Iſracl.“ 
Among the antient Goths and Swedes, contracts for the ſale 
ofiands were made in the preſence of witneſſes, who extended 

the cloak ot the buyer, while the ſeller caſt a clod of the land 
into it, in order to give poſſeſſion : and a ſtaff or wand was 
alſo delivered from the vendor to the vendee, which paſſed 
trough the hands of the witneſtes (n). With our Saxon an- 
cedors the delivery, of a turt was a neceſſary ſolemnity, to eſ- 
tz2lith the conveyance of lands (o). And, to this day, the 
conveyance of our copyhold elites is uſually made from the 
cher to the lord or his ſteward by delivery of a rod or verge, 
ard then from the lord to the purchaſor by re- delivery of the 
ume, in the preſence of a jury of tenants, 

ConveyAaNCrs in writing were the laſt and moſt refined 
improvement. The mere delivery of poſſeſſion, either actual 
or ſymbolical, denerding on the ocular teſtimony and remem- 
brace of the witneiles, was liable to be forgoſten or miire- 
preſented, and became frequently incapable of proof. Be- 
ſides, the new occaſions and neceſſities, introduced by the 
ad vancement of commerce, required means to be deviſed of 
charging and incumbering eſtates, and maliing them liable to 
anulitude of conditions and minute deſignations for the pur- 
polcs of rg:fing money, withent an aviolute ſale of the land 
anc lometinics the like proceedings were found uſctul in order 
tinake a decent and competent proviſion for the numerous 
branches of a family, and for other domeſtic views. None 
of whith could be effected by a mere, ſimple, corporal trans- 
ter ol the foil trom one man to another, which was princi- 
pally calculated for conveying an abtolute unlimited dominion, 

(m} ch. 4. v. 7. (5% Hickes, DiJert. efiſiolar. 886. 

(1) $6:6: 1,100, de jure Suear, |, 2. c. 4. | | 

Written 


23. - 


— . — — 
— — — — — 1 
—. —̃ / — — — — 
= - 2 P33. 
l ——_ 
NE — „ : 


314 N The Rrionrs by Boon 11 


Written deeds were therefore introduced, in-order to ſpecify 
and perpetuate the peculiar purpoſes of the party who con. 
veyed : yet ſtill, for a very long ſeries of years, they were 
never made uſe of, but in company with the more antient 
and notorious method of transfer, by delivery of corporal 
poſſeſſion, | | 


LIvIRV of ſeiſin, by the common law, is neceſſary to be 
made upon every grant of an eſtate of freehold in heredita. 
ments corporeal, whether of inheritance or for life only. In 
hereditaments incorporeal it js impoſſible to be made; for 
they are not the object of the ſenſes : and in leaſes for years, 
or other chattel intereſts, it is not neceſſary. In leaſes for 
years indeed an actual entry is neceſſary, to veſt the eſtate in 
the leſſee : for the bare leaſe gives him only a right to entcr, 
which is called his intereſt in the term, or intereſſe termini; 


and, when he enters in purſuance of that right, he is then 


and not before in poſſeſſion of his term, and complete tenant 
for years (p), This entry by the tenant himſelf ſerves the 
purpoſe of notoriety, as well as livery of ſeiſin from the grantor 
could have done ; which it would have been improper to 
have given in this caſe, becauſe that ſolemnity is appropriated 
to the conveyance of a freehold. And this is one reaſon why 
frecholds cannot be made to commence in futuro, becauſe 
they cannot (at the common law) be made but by livery af 
ſeiſin; which livery, being an actual mutual tradition of the 
land, muſt rake effect in pracſenti, or not at all (q). 


ON the creation of a freebold remainder, at one and the 
ſame time with a particular eftate for years, we have before 
ſeen that at the common law livery muſt be made to the pa- 
ticular tenant (r). But if ſuch a remainder be created alter- 
wards, expectant on a leaſe for years now in being, the livery 
muſt not be made to. the leſſee for years, for then it operates 
nothing: nam quod ſemel meum cli, amplius meum eſſe non 
& potefl (s): but it muſt be made to the remainder-man 


(p) Co. Litt. 46. (r) pag. 167. 1 
(q) See pag. 165. (%) Co. Litt. 49. 


himſell, 
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himſelf, by conſent of the leſſee for years: for without his 
conſent no livery of the poſſeſſion can be given (t); partly 
becauſe ſuch forcible livery would be an ejeQtment of the te- 
nant from his term, and partly for the reaſons before given (u) 
ſor introducing the doctrine of attornments. 


[,1very of ſeiſin is either in deed, or in Jaw. Livery in 
gad is thus performed. The feoffor, leſſor, or his attorney, 
together with the feoffee, leſſee, or his attorney, (tor this may 
as effectually be done by deputy or attorney, as by the princi- 
pals themſclves in perſon) come to the land, or to the houſe 
and there, in the preſence of witneſſes, declare the contents 
of the feoffment or leaſe, on which livery is to be made. And 
en the feoffor, if it be of land, doth deliver to the feoffce, 

aher perſons being out of the ground, a clod or turf, or 
4iwis of bough there growing, with words to this effect. 
„deliver theic to you ia the name of ſeiſin of all the lands 
and teneraents contained in this deed,” But, if it be of a 
heute, the feoffor mult take the ring, or latch of the door, 
the houſe being quite empty, and deliver it to the ſeoffee in 
the fame form ; and then the teoffee muſt enter alone, and 
ſvit to the door, and then open it, and let in the others (w). 
If the conveyance or feoifment be of divers lands, lying ſcat- 
ere in one and the lame county, then in the feoffoiꝰ's poſſeſ- 
lon, livery of feiſin ot any parcel, in the name of the reſt, 
ute for all (A); but; if they be in ſeveral counties, there 
mutt bz as many liveries as there are counties. For, if the title 
thee lands comes to be diſputed, there muſt be as many 
„ 45 there nt counties, and the jury of one county. are no 
Ives of the notoriety of a fact in another. Beſides, anti- 
cii'y this ſeiſin was obliged to be delivered coram paribus de 
v:cinet;, before the peers or frecholders of the neighbour- 
c, who atteſted ſuch delivery in the body or on the back 
be deed ; according to the rule of the ſeodal law (y), pares 
debent interefſ: inveſiiturae feudi, et non alii for which 


% Co. Litt. 48. (x) Hitt. F. 414. | 3 


(pag. 288. (y, Fe d. I 2. . 58, 
*) Co. Litt. 38. Weſt Sy nch. 281. 
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this reaſon is expreſsly given; becauſe the peers or vaſals of 
the lord, being bound by their oath of fealty, will take care 
that no fraud be committed to his prejudice, which {trangers 
might be apt to connive at. And though afterwards, the ocy. 
lar atteſtation of the pares was held unneceſſary, and livery 
might be made before any credible witneſſes, yet the trial, in 
caſe it was diſputed, (like that of all other atteſtations) (z) was 
ſtill reſerved to the pares or jury of the county (a). Allo, if 
the lands be out on leaſe, though all lie in the ſame county, 


there muſt be as many liveries as there are tenants : becauſe 


no livery can be made in this caſe, but by the conſent of the 
particular tenant; and the conſent of one will not bind the 
reſt (b). And in all theſe caſes it is prudent, and uſual, to in- 
dorſe the livery of ſeiſin on the back of the deed, ſpeciiying 


the manner, place and time of making it; together with the 


names of the witneſſes (c). And thus much for livery in deed. 


Livzxy in Jaw is where the ſame is not made on the land, 
but in ſigbt of it only; the feoffor ſaying to the feoſfce, 
« ] give you yonder land, enter and take poſſeſſion.“ Ec, 
if the feoffee enters during the life of the feoffor, it is a good 
livery, but not otherwiſe ; unleſs he dares not enter, through 
fear of his life or bodily ham: and then his continual claim, 
made yearly, in due orm of law, as near as poſſible to the 
lands (d), will ſuffice without any entry (e). This livery in 
law cannot however be given or received by attorney, but only 
by the parties themſcives (f). 


2. Tune conveyance by gift, donatio, is properly applied 
to the creation of an eſtate-tail, as feoffment is to that ot an 
eſtate in fee, and leafe to that of an eſtate for life or years, lt 
differs in nothing tom a feoſfment, but in the nature! the 
eſtate paſſing by it: {or the operative words of conveyance in 
this caſe are do or dedi (g); and gifts in tail are equally im. 


(2) See pag 307. EN (4) Lit. &. 421, S. 

(4) Giib. Ten, 35. (e) Co. Litt. 48. 

b) Dver. 18. (1) Lid. q2. | 
(e) See appendix No. J. | (2) Welt's Symbol, 256. 


perſec! 
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rfect without livery of ſeiſin, as feoffments in fee-ſim- 
ple (h). And this is the only diſtinction that Littleton ſeems 
to take, and he ſays (i), © it is to be underſtood that there is 
« feoffor and feoffee, donor and donee, leſſor and leſſee;“ 
«iz, feoffor is applied to a feoffment in fee-fimple, donor to 
a gift in tail, and leflor to a leaſe for life, or for years, or at 


will, In common acceptation gifts are frequently confounded 
with the next ſpecies of deeds : which are, 


3. GraxTs, conceſſiones ; the regular method by the 
common law of transterring the property of incorporeal heredi- 
taments, or, fuch things whereof no livery can be had (K). 
For which reaſon all corporeal hereditaments, as lands and 
houſes, are ſaid to lie in livery ; ; and the others, as advow- 
dens, commons, rents, reverſions, Cc. to lie in grant (J). 
And the reaſon is given by Bracton (m): traditic, or livery, 
a xihil aliud eft quam ret corporalis de perſona in per ſonam, 
de manu in manum, tranſlatio aut in paſſeſſionem inductio; 
« ſed res incorporales, quae ſunt ipſum jus rei vel corpori 
inbaerens, traditionem non patiuntur,” Theſe therefore pals 
merely by the delivery of the deed. And in ſigniories, or re- 
verſions of lands, ſuch grants, together with the attornment 
of the tenant (while attornments were requiſite) were hetd to 
be of equal notoriety with, and therefore equivalent to, a 
ſcoltment and livery of lands in immediate poſſeſſion, It 
therefore differs but little from a feoffment, except in its ſub— 
je} matter: for the operative words therein commonly uſed 
are dedi ef conceſſi, have given and granted.“ 


I. AT Asr is properly a conveyance of any lands or tene- 
ments, (uſually in conſideration of rent or other annual re- 
compenſe) made for life, for years, or at will, but always for 
ame than the leſſor hath in the prem'ſes: for if it be for 
the whole intereſt, it is more properly an aſhgrment than a 
leaſe. The uſual words of operation in it are, © demiſe, grant, 


(5) Lit, F. 6g. (i) §. 57. (k) Ce. Liit, 9. (1) d. 112, (m) J. 2. c. 18. 
: | « and 
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cc and to farm let; ãimiſi, conceſi, et ad firmam tradidi" 
Farm, or feor me, is an od Saxon word ſignitying proviſ- 
ons (n): and it came to be uſed inſtead of rent or render, be- 
cauſe anticntly the greater part of rents were reſerved in pry. 
viſions ; in corn, in poultry, and the like; till the uſe of 
money became raore frequent. So that a farmer, firmarius, 
was one who held his lands upon payment of a rent or feorme; 
though at preſent, by a gradual departure from the original 
ſenſe, the word farm is brought to ſignify the very eſtate or 
lands ſo held upon farm or rent. By this conveyance an eſtate 
for life, for years, or at will, may be created, either in cor- 
poreal or incorporeal hereditaments: though livery of ſeiſin is 
indeed incident and neceſſary to one ſpecies of leaſes, viz, 
leaſes for life of corporeal hereditaments ; but to no other. 


WararTEve reſtrictions, by the ſeverity of the feodal law, 
might in times of very high antiquity be obſerved with regard 
to leaſes ; yet by the common law, as it has ſtood for many 
centuries, all perſons ſeiſed of any eſtate might let leaſes to 
endure ſo long as their own intereſt laſted, but no longer, 
Therefore tenant in fee-ſimple might let leaſes of any dun- 
tion ; for he hath the whole intereſt : but tenant in tail, or 
tenant for life, could make no leaſes which ſhould bind the iſ- 
ſue in tail or reverſioner; nor could a huſband, ſeiſed jure 
uxoris, make a firm or valid leaſe for any longer term than the 
Joint lives of himſelf and his wife, for then kis intereſt ex- 
pired. Yet ſome tenants for life, where the fee- ſimple was in 
abeyance, might (with the concurrence of ſuch as have the 
guardianſhip of the fee) make leaſes of equal duration with 
thoſe granted by tenants in fee-ſimple : ſuch as parſons and vi- 
cars with conſent of the patron and ordinary (o). So alſo bi- 
' ſhops, and deans, and ſuch other ſole eccleſiaſtical corporati- 
ons as are ſeiſed of the fee-ſimple of lands in their corporate 
right, might, with the concurrence and confirmation of ſuch 
perſons as the law requires, have made leaſes for years, or for 
life, eſtates in tail, or in fee, without any limitation or control 


(a) Spelm, Cl. 229. (o) Co, Litt. 44. 
And 
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And corporations aggregate might have made what eſtates they 

pleaſed, without the. confirmation of any other perſon whatſo- 5 
erer. Whereas now, by ſeveral ſtatutes, this power where it 
was unreaſonable, and might be made an ill uſe of, is reſtrained; 
and, where in the other caſes the reſtraint by the common law | 
ſeemed too hard, it is in ſome meaſure removed. The former 

tatutes are called the reſtraining, the latter the enabling ſta- 


ute. We will take a view of them all, in order of time. 


Ax, firſt, the enabling ſtatute, 32 Hen. VIII. c. 28. em- 
powers three manner of-perſons to make leaſes, to endure for 
three lives or one and twenty years, which could not do fo be- 
fore. As, firſt, tenant in tail may by ſuch leaſes bind his iſſue 
in tail, but not thoſe in remainder or reverſion. - Secondly, a 
huſband ſeiſed in right of his wife, in fee-ſimple or fee-tail, 
provided the wife joins in ſuch leaſe, may bind her and her 
heirs thereby. Laſtly, all perſons ſeiſed of an eſtate of fee- 
ſimple in right of their churches, except parſons and vicars, 
may (without the concurrence of any other perſon) bind their 
ſucceſſors. But then there muſt many requiſites be obſerved, 
which the ſtatute ſpecifies, otherwiſe ſuch leaſes are not 
binding (p). 1. The leaſe muſt be by indenture; and not by 
deed poll, or by parol. 2. It muſt begin from the making, or 
day of the making, and not at any greater diſtance of time. 
3. If there be any old leaſe in being, it muſt be firſt abſolutely 
urrendered, or be within a year of expiring. 4. It muſt be 
titber for twenty one years, or three lives; and not for both. 
5. It muſt not exceed the term of three lives, or twenty one 
years, but may be for a ſhorter term. 6. It muſt be of corpo- 
real hereditaments, and not of ſuch things as lie merely in grant; 
for no rent can be reſerved thereout by the common law, as the 
ellor cannot reſort to them to diſtrein (q). 7. It muſt be of 


{p) Co Litt. 44. or eleemoſyaary cerporation, and the 
%) But now by the ſtatute 5 Geo. ſucceſlor ſhall be intitled to recover the 
IH. c 17. x leaſe of tithes or other in- rent by an ation of debt, which (in caſe 
cor poreal hereditaments, alonc, may be of a freehold leaſe) he could not have 
rranted by any biſhop or ecclefaſtical brought at the common law. 


lands 
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lands and tenements moſt commonly letten for twenty yea; 
paſt ; ſo that if they have been let for above half the time (or 
eleven years out of the twenty) either for life, for years, a 
will, or by copy of court roll, it is ſufficient. 8. The moſt 
uſual and cuſtomary feorm or rent, for twenty years paſt, muſt 
be reſerved yearly on ſuch leaſe. 9. Such leaſes muſt not he 
made without impeachment of waſte. "Theſe are the guards, 
impoſed by the ſtatute (which was avowedly made for the ge. 
curity of farmers and the conſequent improvement of tillage) 
to prevent unreaſonable abuſes, in prejudice of the iſſue, the 
wife, or the ſucceſſor, of the reaſonable indulgence here given, 


Nxxr follows, in order of time, the di/abling or reſ|raining 
flatute, 1 Elis. c. 19. (made entirely for the benefit of the 
ſucceſſor) which enacts, that all grants by a:chbithops and 
biſhops (which inciude even thoſe confirmed by the dean 2rd 
chapter; the which, however long or unrcaſonable, were good 
at common Jaw) other than for the term of one and twen!y 
years or three lives from the making, or, without reſerving the 
uſual rent, ſhall be void. Concurrent leaſes, if confirmed by 
the dean and chapter, arc held to Le within the exception > 
| this ſtatute, and theretore valid; provided they do not exceed 

(together with the leaſe in being) the term permitted by the 
act (t). But, by a ſaving expreſs!y made, this ſtatute cf 
1 liz. did not extend to grants made by any biſhop to the 
crown; by which means queen Elizabeth procured many fat 
poſſe ſſions to be maile over to her by the prelates, either for 
her own uſe, or with intent to be granted out again to be: 
favourites, whom the thus gratifed without any expenſe to 
herſelf. To prevent which () for the future, the ſtatute 
1 Jac, I. c. 3. extends the prohibition to grants and leales mace 
to the king, as well as to any ol his ſubjects, 


NexxT comes the ſtatute 13 Fliz. c. 10. explained and enfor- 
ced by the ſtatutes 14 Eliz. c. 11 & 14. 18 Eſiz. c. 11: ard 
43 Eliz. c. 29. which extend the reftriftions, laid by the la 


Co. Lit. 48. J Rep. 71. : 
(r) 15 itt. 45 | ( p. 7 e 
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mentioned ſtatute on biſhops, to certain other inferior corpo- 
rations, both ſole and aggregate. From laying all which to- 


eccleſiaſtical, or eleemoſynary corporations, and all parſons and 
vicars, are reſtrained from making any leaſes of their lands, 


exceed twenty one years, or three lives, from the making. 
2. The accuſtomed rent, or more, muſt be yearly reſerved 
thereon. 3. Houſes in corporations, or market towns, may be 


to them; and provided the leſſee be bound to keep them in 
repair : and they may alſo be aliened in fee-ſimple for lands of 
equal value in recompenſe. 4. Where there is an old leaſe in 
being, no concurrent leaſe ſhall be made, unleſs where the old 
one will expire within three years. 5. No leaſe (by the equity 
of the ſtatute) ſhall be made without impeachment of waſte (t). 
6. All bonds and covenants tending to fruſtrate the proviſions 
of the ſtatutes 13 & 18 Eliz. ſhall be void. 


 CoxcxrNING theſe reſtrictive ſtatutes there are two ob- 
ſervations to be made. Firſt, that they do not, by any con- 
ſtruction, enable any perſons to make ſuch leaſes as they were 


vicar, though he is reſtrained from making longer leaſes than 
ſor twenty one years or three lives, even with the conſent of 
patron and ordinary, yet is not enabled to make any leaſe at all, 
lo a5 to bind his ſucceſſor, without obtaining ſuch conſent (u). 
Secondly, that though leaſcs contrary to theſe acts are declared 
void, yet they are good againſt the Hir during his life, if he 
be a ſole corporation; and are alſo good againſt an aggregate 
corporation ſo long as the head of it lives, who is preſumed to 
be the moſt concerned in intereſt, For the act was intended 


an advantage of his own wrong (w). 


0 Co, Litt. 45. (u) 1bid. 44. (w) Did. 48. 
Vor. II. * „ an 
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gether we may collect, that all colleges, cathedrals, and other 


unleſs under the following regulations: 1. They muſt not 


Jet for forty years; provided they be not the manſion-houſes 
of the leſſors, nor have above ten acres of ground belonging 


by common law diſabled to make. Therefore a parſon, or 


for the benefit of the ſucceſſor only; and no man ſhall make 
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THERE is yet another reſtriction with regard to college 
leaſes, by ſtatute 18 Eliz. c. 6. which direQs, that one third 
of the old rent, then paid, ſhould for the future be reſerved in 
wheat or malt, reſerving a quarter of wheat for each 65. 8d. or 
a quarter of malt for every 5s; or that the leſſees ſhould pa 
for the ſame according to the price that wheat and malt ſhould 
be ſold for, in the market next adjoining to the reſpective cel. 
leges, on the market-day beſore the rent becomes due. This 
is ſaid (x) to have been an invention of lord treaſurer Burleigh, 
and fir Thomas Smith, then principal ſecretary of ſtate ; who, 
obſerving how greatly the value of money had ſunk, and the 
price of all proviſions riſen, by the quantity of bullion imported 
from the new-found Indies, (which effects were likely to ir create 
to a greater degree) deviſed this method for upholding the fe- 
venues of colleges. Their foreſight and penetration has in 
this reſpect been very apparent: for, though the rent ſore- 
ſerved in corn was at firſt but one third of the old rent, or half 
of what was (till reſerved in money, yet now the proportion iz 
nearly inverted ; and the money ariſing from corn rents is 
communibus annis, almoſt double to the rents reſerved in 
money. 

Tux leaſes of beneficed clergymen are farther reſtrained, in 
caſe of their non- reſidence, by ſtatutes 13 Eliz. c. 20. 14 Ell. 
c. 11. and 18 Eli. c. 11. which qirect, that, if any beneficed 
clergyman be abſent from his cure above fourſcore days in 45 
one year, he ſhall not only forfeit one year's profit of his bene- 
fice, to be diſtributed among the poor of the pariſh ; but tat 
all leaſes made by him, of the profits of ſuch benefice, ard al 
covenants and agreements of like nature, ſhall ceaſe and be vod, 
except in the caſe of licenſed pluraliſts, who are allowed to ce 
miſe the living, on which they are non-reſident, to their curales 
only; provided ſuch curates do not abſent themſelves abore 
forty days in any one year. And thus much for leaſes, vill 


their ſeveral enlargements and refiricions (y). , 
| 5. As 


| . . . ＋ 
(x) Strype's annals of Eliz. leaſes, which is very curious and (> 
(y) For the other learning ielating to - five, I mutt refer the ſtudent to z _ 
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of THINGS. 
Ax exchange is a mutual grant of equal intereſts, the one Fa. 

in Conſideration of the other. The word © exchange” is fo 

-n6ividually requiſite and appropriated by law to this caſe, that 

it cannot be ſupplied by any other word or expreſſed by any 

circumlocut:on (2). The eitates exchanged muſt be equal in 

quantity (a); not of value, for that is immaterial, but of in- 

terefl ; as fee-ſimple for fee-ſunple, a leaſe for twenty years for 

a leak for twenty years, and the like. And the exchange may 

be of things that lie either in grant or in livery (o). But no 

livery of ſeiſin, even in exchanges of ſrechold, is neceſſary to 

nerf the conveyance (c) : for each party ſtands in the place 

of the other and occupies his right, and each of them hath 

ready had corporal poſſeſſion of his own land. But entry 

ruſt be made on both ſides; for, if either party die before 

entry, the exchange is void, for want of {ufficient notoriety (d). 

Ard ſo alſo, if two parſons, by conſent of patron and ordinary, 

exchange their preferments; and the one is preſented, inſti- 

tuted, and inducted, and the other is preſented, and inſtituted, - 

bu: dies before induction; the former ſhall not keep his new 

benefice, becauſe the exchange was not completed, and there- 

fore he ſhall return hack to his own (e). For if, after an ex- 

change of lands or other hercditaments, either party be evicted 

of thoſe which were taken by him in exchange, through de- 

ſe of the other's title; he ſhall return back to the poſſeſſion 


of his own, by virtue of the implied warranty contained 1 in all, 
exchanges (f). | 4 


6, A PARTITION, is when two or mere joint-tenants, co- 


ec among them in ſeveraity, each taking 2 


oy I Las 
r 


— 
_ 


— 8 2 g 
_—— == - 


p2reeners, or tenants in common, agree to divide the lands fo 1 


I'cre, as in ſome inſtances there is a unity of intcreſt, and in all 


2. 298. (title, baker an! terms for 
J* 11) where the ſubjeQ is treated in 
« per vicuous and maſterly manner; 
duns ſuppoſe to be extraQcd ſcom 2 
pt of ſir GeoT, rey Glibert, 
'r) Co. Litt. 5% ft. 


(4) Litt. §. 64. 65. 
(b) Co. Litt. 81. 
(<) Liu. Q 52. 
(4) Co Liu. $0, 
(e Perk. 288. 
(f) pig 301. 
1 


distinct part. 1 MW. 
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a unity of poſſeſſion, it is neceſſary that they all mutually cor. 
vey and aſſure to each other the ſeveral eſtates, which they are 
to take and enjoy ſeparately. By the common law coparcener,, 
being compellable to make partition, might have made it b 
parol only ; but joint-tenants and tenants in common muſt have 
done it by deed: and in both caſes the conveyance muſt hare 
been perteCted by livery of ſeiſin (g). And the ſtatutes of z 


Hen. VIII. c. 1. and 32 Hen. VIII. c. 32. made no alteration 


in this point. But the ſtatute of frauds 29 Car. II. c. 3. hah 
now aboliſhed this diſtinction, and made a deed in all caſe; 
neceſſary. | | 


THESE are the ſeveral ſpecies of primary, or original con- 
veyances. Thoſe which remain are of the ſecondary, or deri 
vative ſort; which preſuppoſe fome other conveyarice precedent, 
and only ſerve to enlarge, confirm, alter, reſtrain, reſtore, u 
transfer the intereſt granted by ſuch original conveyance, As, 


7. ReLEAsEs 3; which are a diſcharge or conveyance of: 
man's right in lands or tenements, to another that hat} ſome 
former eſtate in poſſeſſion, The words generally uſed therein 
are © remiled, releaſed, and for ever quit- claimed (i).“ And 
theſe releaſes may enure either, 1. By way of enlarging a 
eftate, or enlarger Þ eſtate: as, if there be tenant for life a 
years, remainder to another in fee, and he in remainder relezlt 
all his right to the particular tenant and his heirs, this give 
him the eſtate in tce (i). But in this caſe the releſſce muſt te 
in poſſeſſion of ſome eſtate, for the releaſe to work upon; fet 
if there be leſſee for years, and, before he enters and is in po- 
ſeſſion, the leſſor releaſes to him all his right in. the reverſion, 
ſuch releaſe is void for want of poſſeſſion in the releſſec (6, 
2. By way of paſſing an eſtate, or mitter Peſlate : as when cre 
of two coparceners releaſeth all her right to the other, las 
paſſeth the fee-ſimple of the whole (1). And in both tive 
caſes there muſt be a privity of eſtate between the releſſof and 
releſſee (m); that is, one of their eſtates muſt be ſo related 


(s) Litt. & 250. Co. Liit. 169, (k) Ibid. & 469. 
(h) Litt, §. 445. (1) Co. Litt. 273 
(i) Lid. §. 465. (m) 1bid. 278, 273. 


to the other, as to make but one and the ſame eſtate in law. 


z. By way of paſſing a rigbt, or mitter le droit: as if a man be 


\i([ciſed, and releaſeth to his diſſeiſor all his right; hereby the 


ſilleiſor acquires a new right, which changes the quality of 


his eſtate, and renders that lawful which before was tortious(n), 
4. By way of extinguiſhment : as if my tenant for life makes a 
leaſe to A for life, remainder to B and his heirs, and I releaſe to 
A; this extinguiſhes my right to the reverſion, and ſhall enure 


to the advantage of B's remainder as well as of A's particular 


eſtate (o). 5 By way of entry and en fer ſiment: as if there be 
two joint diſſeiſors, and the diſſeiſee releaſes to one of them, he 
ſhall be ſole ſeiſed, and ſhall keep out his former companion; 
which is the ſame in effect as if the diſſeiſee had entered, and 
thereby put an end to the diſſeiſin, and afterwards had enfeoffed 
one of the diſſeiſors in fee (p). And hereupon we may ob- 
ſerve, that when a man has in himſelf the poſſeſſion of lands, 
he muſt at the common law convey the freehold by feoffment 
and livery 3 which makes a notoriety in the country: but if a 
man has only a right or a future intereſt, he may convey that 
right or intereſt by a mere releaſe to him that is in poſſeſſion 
of the land: for the occupancy of the releſſee is a matter of 
ſufficient notoriety already, 


6, A CONFIRMATION is of a nature nearly allied to a re- 
leaſe, Sir Edward Coke defines it (q) to be a conveyance of 
an eſtate or right in eſſe, whereby a voidable eſtate is made 
ure and unavoidable, or whereby a particular eſtate is enereaſ- 
ed: and the words of making it are theſe, “have given, grant- 
*ec, ratified, approved, and confirmed (r).“ An inſtance of 
the firſt branch of the definition is, if tenant for life leaſeth 
or forty years, and dieth during that term; here the leaſe for 
years is voidahle by him in reverſion : yet, if he hath confirmed 


itey it is no longer voidable but ſore(s). The latter branch, or 


in) litt. K 466, (a) 1 Inſt, 292. 
0 1554 8. 470. (ri Litt. d. 318. 831. 
(py Co. [it 278, 5 (+) Ibid, Q. 516, 
3 | that 
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ihe eſtate of the leſſee for years, before the death of tenant for 
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that which tends to the increaſe of a particular eſtate, is the 
ſame in all reſpeAs with that ſpecies of releaſe, which OPcratcs 


by way of enlargement, 


9. A SURRENDER; fuer or rendering up, is of 
nature directly oppoſite to a releaſe z for, as that operates by 
the greater eſtate's deſcending upon the leſs, a ſurrender is the 

falling of a leſs eſlate into a greater by deed. It is defined ſt, 
a yielding up of an eftatc for life or years to him that hath the 
immediate reverſion or remainder, wherein the particular eſte 


It is done by theſe words, © hath ſurrendered, granted, ard 
&« yielded up.” The ſurrenderor muſt be in poſſeſſion (u) ; 
and the ſurrenderee muſt have a higher eſtate, in which the 
eſtate ſurrendered may merge : therefore tenant ſor life cannct 
ſurrender to him in reminder for years (w). In a furrende 
there is no occaſion for livery of ſeiſin (x); for there is a pri 
vity of eſtate between the ſurrerderor, and the ſurrenderee; 
the one's particular eſtate, and the other's remainder are ore 
à nd the ſame eſtate; and livery having been once made at the 
creation of it, there is no neceſſity. for having it aſterwart, 
And, for the ſame reaſon, no livery is required on a releaſe or 
confirmation in fee to tenant for years or at will, though: 
freehold thereby paſſes ; ſince the reverſion of the releſſor, u 
i | confirmor, and the bertel eſtate of the releſſee, or confirms, 
1 - are one and the ſame eſtate; and where there is already 4 
i poſſeſſion, derived from ſuch a privity of eſtate, any farther 
delivery of poſſeſſion would be vain and nugatory (). 


to. Ax aſſignment is properly a transfer, or making over to 

another, of the right one has in any eſtate ; but it js uſually ap 
| plied to an eſtate for life or years. And it differs from a eat 
ll only in this: that by a leaſe one grants an intereſt Jeſs than hi 
= own, reſerving to himſelf a reverſion ; in aſſignments he part 


1 (t) Co. Litt. n. (x) Co. Litt. 80. 
_—_— (u) Ei, 338. ]) Lit, C. 460. 


„ Perk. of 8. 
f with 


may merge or drown, by mutual agreement between them. | 


with 
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with the whole property, and the aſſignee ſtands to all intents 
and purpoſes in the place of the aſſignor. 


11. A DEPEAZANCE is a 3 deed, made at the ſame 
time with a feoffment or other conveyance, containing certain | 
conditions, upon the performance of which the eſtate then 
created may be defeated (z) or totally undone, And in this 
manner mortgages were in former times uſually made ; the 
mortgagor enfeoffing the mortgagee, and he at the fame} time 
executing a deed of defeazance, whereby the feoffment was 
rendered” void on repayment of the money borrowed at a cer- 
ain day. And this, when executed at the ſame time with the 
original feoffment, was conſidered as part of it by the antient 
he (a); and, therefore only, indulged : no ſubſequent ſecret 
revocation of a folemn conveyance, executed by livery of 
ſciſin, being allowed in thoſe days of ſimplicity and truth ; 
though, when uſes were afterwards introduced, a revocuiion 
of ſuch uſes was permitted by the courts of equity. But things 
that were merely executory, or io be completed by matter ſub- 
ſequent, (as rents, of which no ſeiſin could be had till the time 
of payment; and ſo alſo annuities, conditions, warranties, and 
the like) were always liable to be recalled by defeazances made 
ſubſequent to the time of their creation (b). 


II. Turk yet remain to be fpoken of ſome few convey- 
ances, which have their force and operation by virtue of the 


fatute of uſes. 


Uors and truſts are in their original of a nature very ſimilar, 
cr rather exactly the ſame : anſwering more to the dei. com- 
miſum than the uſus-frud:s of the civil law; which latter 
vas the temporary right of uſing a thing, w ;chout having the - 
ultimate property, or full dominion of the ſubſtance (c). But 
the fidei-commiſſum, which uſually was created by will, was 
the diſpoſal of an inheritance to one, in conhdence that he 


bY From the French verb defuire, (b) Ibid. 237. 
um reddere. (e 


(4) Co, Litt. 236. 4 
A & | ſhould 


r 
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ſhould convey it or diſpoſe of the profits at the will of another 
And it was the buſineſs of a particular magiſtrate, the pray 
fidei-commiſſarius, inſtituted by Auguſtus, to enforce the ob- 
ſervance of this confidence (d). So that the right thereby 
given was looked upon as a veſted right, and entitled to a fe. 
medy from a court of juſtice; which occaſioned that known 
diviſion of rights by the Roman law, into jus legitimun, 1 
legal right, which was remedied by the ordinary courſe df 
law ; jus fiduciarium, a right in truſt, for which there was: 
remedy in conſcience ; and jus precarium, a right in courteſy, 
for which the remedy was only by intreaty or requeſt (e). In 
our law, a uſe might be ranked under the rights of the ſecond 
kind; being a confidence repoſed in another who was tenant f 
the land, or erre-tenant, that he ſhould diſpoſe of the land ac- 

_ cording to the intentions of ceſ/uy gue uſe, or him to whole ul 
it was granted, and ſuffer him to take the profits (f). As, if 
feofſment was made to A and his heirs, to the uſe of (or in 

truſt for) B and his heirs; here at the common law A the 
terre-tenant had the legal property and poſſeſſion of the land, 
but B the ce//uy que uſe was in conſcience and equity to hare 
the profits and diſpoſal of it. 


— 
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Tuis notion was tranſplanted into England from the cu 
law, about the cloſe of the reign of Edward III (g), by mens 
of the foreign eccleſiaſtics; who introduced it to evade the 
ſtatutes of mortmain, by obtaining grants of lands, not to thei 
religious houſe: directly, but to tbe ſeof the religious houſes(t) 
which the clerical chancellors of thoſe times held to be f- 
commiſſa, and binding in conſcience ; and therefore aſſume 
the juriſdiction, which Auguſtus had veſted in his pretor, d 
compelling the execution of ſuch truſts in the court of chan. 
cery. And, as it was moſt eaſy to obtain ſuch grants from 
dying perſons, a maxim was eſtabliſhed, that though . 
law the lands themſelves were not deviſable, yet if 
teſtator had enfeoffed another to his own uſe, and h 
was poſſeſſed of the uſe only, ſuch uſe was deviſabic 0 


(d) Inf, 2. tit, 23. (f) Plowd. 352. 
le) H. 43. 26, 1, Bacon on uſes, 86, (g) Stat. goEdw. IIl. e 6. Ric. lie) 
06, 


3 (h) See pag. 271. _ 
Wii, 
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will, But we have ſeen (i) how this evaſion was cruſhed in its 
infancy, by ſtatute 15 Ric. II. c. 5. with reſpect to religious 


houles. : 


Yer, the idea being once introduced, however fraudulently, 
it afterwards continued to be often innocently, and ſometimes 
very laudably, applied to a number of civil purpoſes : parti- 
cularly as it removed the reſtraint of alienations by will, and 


rmitted the owner of lands in his lifetime to make various 


deſignations of their profits, as prudence, or juſtice, or fa- 
mily convenience, might from time to time require. Till at 
length, during our long wars with France and the ſubſequent 
civil commotions between the houſes of York and Lancaſter, 
uſes grew almoſt univerſal ; through the deſire that men had 
(when their lives were continually in hazard) of providing for 
their children by will, and of ſecuring their eſtates from for- 
ſeitures ; when each of the contending parties, as they be- 
came uppermoſt, alternately attainted each other. Wherefore 
about the reign of Edward IV. (before whoſe time, lord Ba- 
con remarks (kx), there are not ſix caſes to be found relating 
to the doctrine of uſes) the courts of equity began to reduce 
them to ſomething of a regular ſyſtem. 


ORIGINALLY it was held that the chancery could give no 


relief, but againſt the very perſon himſelf intruſted for ce/tuy 
gue uſe, and not againſt his heir or alienee. This was altered 
in the reign of Henry VI. with reſpe& to the heir (); and af- 
terwards the ſame rule, by a parity of reaſon, was extended 
to ſuch alienees as had purchaſed either without a valuable 


conſideration, or with an expreſs notice of the uſe (m). But 
a purchaſor for a valuable conſideration, without notice, might 


hold the land diſcharged of any truſt or confidence. And alſo 
it was held, that neither the king or queen, on account of 
their dignity royal (n), nor any corporation aggregate, on 
account of its limited capacity (o), could be ſeiſed to any uſe 


(i) pag. 272. (a) Bro Abr. tit. Feaſfn. aluſet. 
(k) on uſcs. 313. 31. Bacon of uſes. 346, 347 

0 Keilw, 42. Vearbonl: 22. Law. IV. 6, (0) Bro. Ar. tit. Fraß. al 
(m) Keilw, 46, Bacon of uſes, 312. 1/25, 48. Bacon, 347. 
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but br own; that is, they might hold the lands, but were 
not compellable to execute the truſt, And, if the feoffee to 
uſes died without heir, or committed a forfeiture, or married, 
neither the lord who entered for his eſcheat or forfeiture, nor 
the huſband who retained the poſſeſſion as tenant by the cur. 
teſy, nor the wife who was aſſigned her dower, were liable to 
perform the uſe (p); ; becauſe they were not parties to the 
truſt, but came in by act of law; though doubtleſs their titl 
was no better than that of the heir, 


Ox the other hand the uſe itſelf, or intereſt of cefluy gue 
uſe, was learnedly refined upon with many elaborate diſtinc. 
tions. And, 1. It was held that nothing could be granted to 1 
uſe, whereof the uſe is inſeparable from the poſſeſſion; a; 
annuities, ways, commons and authorities, quae ipſo uſu cn. 
Jumuntur (q): or whereof the ſeiſin could not be inſtantly 
given (1). 2. A uſe could not be raiſed without a ſufficient con. 
ſideration. For where a man makes a feoffment to another 
without any conſideration, equity preſumes that he meant it 
to the uſe of himſelf (s): unleſs he expreſsly declares it to be 
to the uſe of another, . and then nothing ſhall be preſumed 
contrary to his own expreſſions (t). But, if either a good cr 
a valuable conſideration appears, equity will immediately raiſe 
a uſe correſpondent to ſuch conſideration (u). 3. Uſes were 
deſcendible according to the rules of the common law, in the 
caſe of inheritances in poſſeſſion (w); for in this and may 
other reſpects a-quitas ſequitur legen, and cannot eſtabliſh 4 
different rule of property from that which the law has eſta- 
bliſned. 4. Uſes might be aſſigned by ſecret deeds between 
the parties (x), or be deviſed by laſt will and teſtament (v): 
for, as the legal eſtate in the ſoil was not transferred by the(e 
tranſactions, no livery of ſeiſin was neceſſary ; and, as the 
intention of the parties was the leading principle in this ſpecies 


(p) 1 Rep, 122, (u) Moor. 634, 


(g) 1 Jen. 127. (w) 2 Roll. Abr. 780. 
(r) Cro. Eliz. 401. (x) Bacon of uſes, 312. 
(e) See pag. 296. (y) Did. 308. 


(t) 1 And. 37, F 
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of property, any inſtrument declaring that intention was al- 


lowed to be binding in equity. But ceſluy gue uſe could not 
at common law aliene the legal intereit of the lands, without 
the concurrence of his feoffee (: to whom he was account- 
«by law to bebonly a tenant at ſufferance (a). 5. Ules were 
not liable to any of the feodal burthens; and particularly did 
got eſcheat for felony or other deſe of blood; for eſcheats, 
£2, are the conſequence of tenure, and uſes are held of no- 
body : but the land itſelf was liable to eſcheat, whenever the 
blood of the feoffee to uſes was extinguiſhed by crime or by 
defect; and the lord (as was before obſerved) might hold it 
(charged of the uſe (b). 6. No wife could be endowed, or 
kyiband have his curteſy, cf a uſe (c): for no iruſt was de- 


dared for their benefit, at the original grant of the eſtate, 


Ard therefore it became cuſtomary, when moſt eſtates were 
put in uſe, to ſettle before marriage ſome joint eſtate to the 
ie of the huſhand and wife for their lives; which was the 
crizinal of modern jointures (d). /. A uſe could not he ex- 
tended by writ of elit, or other legal proceſs, for the debts 
of ceſtuy que uſe (e). For, being merely a creature of equity, 
the common law, which looked no farther than to the perſon 


actually ſeiſed of the land, could award no procels againſt it. 


IT is impracticable, upon our preſent plan, to purſue the 
doctrine of uſes through all the refinements and niceties, which 
the ingenuity of the times (abounding in ſubtile diſquiſitions) 
deduced from this child of the imagination; when once a de- 
parture was permitted from the plain ſimple rules of property 
eſte hliſned by the antient law. Theſe principal outlines will 
be tully ſufficient to ſhew the grouvd of lord Bacon's com- 
plaint (f), that this courſe of proceeding “ was turned to de- 


*ceive many of their juſt and teaſonable rights. A man, that 


had cauſe to ſue for land, knew not againſt whom to bring 
N his action, or u ho was the owner of it. The wife was 


(4) See pag 137. 
(e N, Aer. tit. exe ulient. go. 
1) ie ot the law. 133. 
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* defrauded of her thirds ; the huſband of his curteſy ; the 
| ce lord of his wardſhip, relief, heriot, and eſcheat ; the cre. 
ji cc ditor of his extent for debt; and the poor tenant of his leaſe.” 
To remedy theſe inconveniences abundance of ſtatutes were 
provided, which made the lands liable to be extended by the 
creditors of ceſtuy que uſe (g); allowed actions for the freehold 
to be brought againſt him, if in the actual pernancy or enjoy. 
ment of the profits (h); made him liable to actions of waſte (i); 
* eſtabliſhed his conveyances and leaſes made without the con- 
currence of his feoffees (k) ; and gave the lord the wardſhip of 
his heir, with certain other feodal perquiſites (I). 


Tuxs x proviſions all tended to conſider cæſtuy que uſe as the 
real owner of the eſtate ; and at length that idea was carried 
into full effect by the ſtatute 27 Hen. VIII. c. 10. which i; 
uſually called the /atute of ſes, or, in conveyances and plead- 
ings, the ſtatute for transferring uſes into poſſeſſion, The hint 
ſeems to have been derived from what was done at the acceſſion 
of king Richard III. who having, when duke of Gloceſter, 
been frequently made a feoffee to uſes, would upon the a- 
ſumption of the crown (as the law was then underſtood) hare 
been entitled to hold the lands diſcharged of the uſe. But, to 
obviate ſo .notorious an injuſtice, an act of parliament wa 
immediately paſſed (m), which ordained that, where he had 
been fo infeoffed joinily with other perſons, the land ſhould 
veſt in the other teoffecs, as if he had never been named; and 
that, where he ſtood ſolely infeoffed, the eſtate itſelf ſhoull 
veſt in ceſtuy gue uſe in like manner as he had the uſe. And ſo 
the ſtatute of Henry VIII. after reciting the various inconve- 
niences before-mentioned and many others, enacts, that, 
cc when any perſon ſhall be ſeiſed of lands, to the uſe, conf- 
e dence, or truſt, of any other perſon or body politic, the perſon 


Ig) Stat. co Edw. III. c. 6. 2. Ric. (i) Stat. 11 Hen. VI. c. 5. 0 
II. ſeſſ 2. c. 2, 19 Hen. VII. c. 16. (K) Stat, 1 Ric, III. c. 1. 

(h) Stat. 1 Ric. IIc. 9. 4 Hen, 6) Stat. 4 Hen. VII. c. 17. V 
IV. c. 7. 11 Hen. VI. c. 3. 1 Hen. Hen. VII. c. 18. if 
VIL c. 1. (m) 1 Ric, III. c. 5. 
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« or corporation entitled to the uſe in fee-ſimple, fee-tail, for 
« life, or years, or otherwiſe, ſhall from thenceforth ſtand 
« and be ſeiſed or poſſeſſed of the land, c. of and in the like 
6 eſtates as they have in the uſe, truſt, or confidence; and 
« that the eſtate of the perſon ſo ſeiſed to uſes ſhall be deemed 
« to be in him or them that have the uſe, in ſuch quality, 
manner, form, and condition, as they had before in the uſe.”” 
The ſtatute thus executes the uſe, as our lawyers term it; 
that is, it conveys the poſſeſſion to the uſe, and transfers the 
uſe into poſſeſſion : thereby making ceſtuy que uſe complete 
owner of the lands and tenements, as well at law as in equity, 


Tax ſtatute having thus, not aboliſhed the conveyance to 
uſes, but only annihilated the intervening eſtate of the feoffee, 
and turned the intereſt of ce//uy que uſe into a legal inſtead of 
an equitable ownerſhip ; the courts of common law began to 
take cognizance of uſes, inſtead of ſending the party to ſeek 
his relief in chancery, And, conſidering them now as merely 
a mode of conveyance, very many of the rules before eſtabliſh- 
ed in equity were adopted with improvements by the judges of 
the common law. The ſame perſons only were held capable 
of being ſeiſed to a uſe, the ſame conſiderations were neceſſury 
for raiſing it, and it could only be raiſed of the {ame heredita- 
ments, 4s formerly. But as the ſtatute, the inſtant it was 
nailed, converted it into an actual ys of the land, a 
great number of the incidents, that formerly attended it in its 
lduciary ſtate, were now at an end. The land could not 
cheat or be forteited by the act or defect of the feoffce, nor 
be aſiened to any purchaſor diſcharged of the uſe, nor be liable 
\o dower or curteſy on account of the ſcifin of ſuch feoffee; 
berauſe the legal eſtate never reſts in him for a moment, but 
1s inſlantaneouſly transſerred to ceſtuy guy e, as lvon as the 
ule is declared. And, as the uſe and the hund were now con- 
vertible terms, they became liable to dower, curteſy, and 
eſcheat, in conſequence of the ſciſin of c-/ny gue uſe, who 
as now become the ferre-tenaut alſo; and they like wile were 


ro longer deviſable by will, 


Tu 
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Tux various neceſſities of mankind induced alſo the jud 
very ſoon to depart from the rigour and ſimplicity of the rules 
ot the common law, and to allow a more minute and complex 

conſtruction upon conveyances to uſes than upon others, Hence 
it was adjudged, that the uſe need not always be executed the 
inſtant the conveyance is made: but, if it cannot take eſfed 
at that time, the operation of the ſtatute may wait till the ve 
ſhall ariſe upon ſome future contingency, to happen within : 
reaſonable period of time; and in the mean while the antient 
uſe ſhall remain in the original grantor : as, when lands ate 
conveyed to the uſe of A and B, after a marriage ſhall be hid 
between them (n), or to the uſe of A and his heirs till B ſhall 
pay him a ſum of money, and then to the uſe of B and hy 
heirs (o). Which doctrine, when deviſes by will wer 
again introduced, and conſidered as £quivaleit in point of cop- 
ſtruction to declarations of uſes, was alio adopted in favour e 
exccutory deviſes (p). But herein theſe, which are called 
contingent or ſpringing, uſes difler from an executory devile; 
in that there muſt be a perſon ſeiſed to ſuch uſes at the time 
when the contingency happens, eiſe they can never be execut- 
ed by the ſtatute ; and therefore, if the eſtate of the feofte 
to ſuch uſe be deſtroyed by alienation or otherwiſe, before the 
contingency ariſes, the uſe is deſtroyed for ever (q): wheres 
by an executory deviſe the freehold itſelf is transferred to the 
future deviſee. And, in both theſe caſes, a fee may be limit 
ed to take effect after a fee (r); becauſe, though that va 
torbidden by the common law in favour of the Jerd's eſchea, 
yet, when the legal eſtate was not extended beyond one fet- 
ſimple, ſuch ſubſequent uſes (after a uſe in fee) were before 
the ſtotute permitted to be limited in equity; and then the 
ſtatute executed the legal eſtate in the ſame manner as the ue 
| before ſubſiſted. It was alſo held that a uſe, though executed, 
| may change from one to another by circumſtances ex fu 
adio (5); as, if A makes a feoffment to the uſe of his intends 


) 2 Roll Abr. 591. Cro. liz. 439, (4) 1 Rep. 134. 138. Co. E 43) 
(% Bro. Abr. tit. Ferffm, ul uſs, 30, (r) Polle tf. 58, 10 Mod. 423 
(p) See pag. 173. (s) Bro Ar. tit, Feeffn. al 1 el. 1 
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wife and her eldeſt ſon for their lives, upon the marriage the 

wiſe takes the whole uſe into ſeveralty; and, upon the birth 

of a ſon, the uſe is executed jointly in them both (t). This 

ij ſometimes called a ſecondary, ſometimes a ſbifting, uſe. And, 

whenever the uſe limited by the deed expires, or cannot veſt, 

it returns back to him who raiſed it, after ſuch expiration or 

during ſuch impoſſibility, and is ſtyled a reſulting uſe. As, 
i 2 man makes a feoffment to the uſe of his intended wife for 4 
life, with remainder to the uſe of her firſt-born ſon in tail: 
here, till he marries, the uſe reſults back to himſelf ;- after 
marriage, it is executed in the wite for life ; and, if ſhe dies 
without iſſue, the whole reſults back to him in fee (u). It 
was likewiſe held, that the uſes originally declared may be re- 
voked at any future time, and new uſes be declared of the land, 
proviced the grantor reſerved to himſelf ſuch a power at the 
creation of the eſtate ; whereas the utmoſt that the common 

law would allow, was a deed of defeazance coeval with the 

grant itſelf (and therefore eſteemed a part of it) upon events 

ſpecifically mentioned (w). And, in caſe of ſuch a revoca- 
tion, the old uſes were held inſtantly to ceaſe, and the new 
ones to become executed in their ſtead (x). And this was 

permitted, partly to indulge the convenience, and partly the 

cayrice of mankind ; who (as lord Bacon obſerves) have always 
affected to have the diſpoſition of their property revocable in 

their own time, and irrevocable afterwards. . | 


— 


By this equitable train of dect ſions in the courts of law, the 
power of the court of chancery over landed property was 
greatly crrtailed and diminiſhed, But one or two technical 
{cruples, which the judges found it hard to get over, reſtored 
* with tenfold increaſe. They held in the firſt place, that 
* no uſe could be limited on a uſe (2), and that when a man 
bargains and ſells his land for money, which raiſes a uſe by 
implication to the bargainee, the lim. tation of a farther uſe to 
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another perſon is repugnant and therefore void (a), And 
therefore, on a feoffment to A and his heirs, to the uſe of B 
and his heirs, in truſt for C and his heirs, they held that the 
ſtatute executed only the firſt uſe, and that the ſecond wy, x 
mere nullity : not adverting, that the inſtant the firſt uſe wy 
executed in B, he became ſeiſed to the uſe of C, which fe. 
cond uſe the ſtatute might as well be permitted to execute 2 
it did the firſt; and ſo the legal eſtate might be inſtantaneouſy 
tranſmitted down, through a hundred uſes upon uſes, til 
finally executed in the laſt ceſiuy que uſe. Again; as the 
ſtatute mentions only ſuch perſons as were ſeiſed to the uſe of 
others, this was held not to extend to terms of years, or other 
chattel intereſts, whereof the termor is not ſeiſed, but an 
po ſſiſſed (b); and therefore, if a term of one thouſand years 
be limited to A, to the uſe (or in truſt for) B, the Ratute 
does not execute this uſe, but leaves it as at the common law (c) 
And laſtly, (by more modern reſolutions) where lands an 
given to one and his heirs, in truſt to receive and pay over the 
profits to another, this uſe is not exccuted by the ſtatute: for 
the land muſt remain in the truſtee to enable him to perfom 
the truſt (d). : 


Or the two more antient diſtinctions the courts of equi 
quickly availed themſelves. In the firſt caſe it was evident 
that B was never intended by the parties to have any bereficul 
intereſt ; and, in the ſecond, the ceſtuy que uſe of the tem 
was expreſsly driven into the court of chancery to ſeek his rt 
medy : and therefore that court determined, that though thei 
were not uſes, which the ſtatute could execute, yet ſtill the 
were iru//s in equity, which in conſcience ought to be pe 
formed (e). To this the reaſon of mankind aſſented, and ite 
doctrine of uſes was revived, under the denomination of trſi: 
and thus, by this ſtrict conſtruction of the courts of law, a ſts 
tute made upon great deliberation, and introduced in the mol 
ſolemn manner, has had little other effect than to make aſlight 
alteration in the formal words of a conveyance (f). 

F(a) 1 And. 37. 136. (d) 1 Equ. Caf. Abr. 383, 3, 
(b) Bacon, law of uſes. 335, Jenk. 244. le) 1 Hal P. C. 245. 
(e) Poph. 76. Dyer, 369. (f) Vaugh 50. Atk. 891. 
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However, the courts of equity, in the ekerciſe of this 
new jutiſdiction, have wiſely avoided in a great degree thofe 
miſchiefs which made uſes intolerable. They now conſider a 
iryſt-eftate (either when expreſsly declared or reſulting by ne- 
ceſſaty implication) as equivalent to the legal ownerſhip, go- 
rerncd by the ſame rules of property, and liable to every 
charge in equity, which the other is ſubject to in law : and, 
by a long ſeries of uniform determinations, for now near a 
century paſt, with ſome aſſiſtance from the legiſlature, they 
have raiſed a new ſyſtem of rational juriſprudence, by which 
truſts are made to anſwer in general all the beneficial ends of 
uſes, without their inconvenience or frauds. The truſtee is 
conſidered as merely the inſtrument of conveyance, and can in 
10 ſhape affect the eſtate, unleſs by alteration for a valuable 
conſideration to a purchaſor without notice (g); which, as 
ce/ſuy que uſe is generally in poſſeſſion of the land, is a thing 
that can rarely happen. The truſt will deſcend, may be ali- 
ened, is liable to debts, to forfeiture, to leaſes and other in- 
umbrances, nay even to the curteſy of the huſband, as if it 
vas an eſtate at law, It has not indeed been ſubjected to 
over, more from a cautious adherence to ſome haſty prece- 
ents (h), than from any well-grounded principle. It hath 
o been held not liable to eſcheat to the lord, in conſequence 
bt attainder or want of heirs (i): hecauſe the truſt could 


ever he intended for his benefit, But let us now return to 
the ſlatute of uſes, | | 
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Tyr only ſervice, as was before obſerved, to which this 
ſatute is now conſigned, is in giving efficacy to certain new 
za 'ceret ſpecies of conveyances; introduced in order to 


fr ccc tranſactions of this ſort as private as poflible, and to 
* lave the trouble of making livery of ſciſin, the only antient 
of conveyance of corporeal freeholds : the lecurity and notoriety 


uch public inveſtiture abundantly overpaid the labour of 
Ven tothe lavd, or of ſending an aitorncy in one's ſtead, 
Ju this now has given way to | 

e 2 P:cem 43. . (i) Flard. 494. Burgeſs and Wheate. Hil. 
ang. Rep; 254. 32 Geo. II. ia Care, ä 
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12. A TWELFTH ſpecies of conveyance, called a cen. 
zo ſtand ſeiſed to uſes : by which a man, ſeiſed of lands, co. 


venants in conſideration of blood or marriage that he will 


ſtand ſeiſed of the ſame to the uſe of his child, wife, or kin. 
man; for life, in tail, or in fee. Here the ſtatute executs 
at once the eſtate; for the party intended to be benefited, 
having thus acquired the uſe, is thereby put at once into cor. 
Poral f uſſeſſion of the land (k), without ever ſeeing it, by & 
kind of parliameptary magic. But this conveyance can cnly 
operate, when made upon ſuch weighty and intereſting con- 
ſiderations as thoſe of blood or marriage. 


13. A THIRTEENTH ſpecies of conveyance, introduced hy 
this ſtatute, is that of a bargain and ſale of lands; which b 
a kind of a real contract, whereby the bargainor of ſome pe. 
cuniary conſideration bargains and ſells, that is, contrads to 
convey, the land to the bargainee ; and becomes by ſuch 
bargain a truſtee for, or ſeiſed to the uſe of, the bargainee; 
and then the ſtatute of uſes completes the purchaſe (1) : or, a 
it hath been well expreſſed (m), the bargain firſt veſts the uſe 
and then the ſtatute veſts the poſſeſſion, But as it was fore- 
ſeen that conveyances, thus made, would want all thoſe be- 
nehits of notoriety, which the old common law aſſurance 
were calculated to give; to prevent therefore clandeſtine 
convevances of freeholds, it was enafted in the ſame ſeſſon 
of parliament by ſtatute 27 Hen. VIII. c. 16. that ſuch bar- 
gains and ſales ſhould not enure to pals a frechold, unie!s the 
fame be made by indenture, and enro/led within {x months in 
one of the courts of Weſtminſter-hall or with the cet . 
tulorum of the county. Clandeſtine bargains and leis of 
chattel intereſts, or leaſes for years, wer: thought not worth 
regarding. as ſuch intereſts were very precarious till abou: {ix 
years before (,); which alſ9 occaſioned them to be overiooked 
in framing the ſtatute of uſes : and therefore ſuch barg 
and ſales are not directed to be cnrolled. But how impoſſil'e 


(*) Pacon, Uſe of the law. 151, (m) Cro. Jac. 696, 
(1) Lid. 152, (o) Sce pag. 142. 
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-- it to foreſee, and provide againſt, all the conſequences of 
innovations | This omiſhon has given riſe to 


14. A FOURTEENTH ſpecies of conveyance, viz, by leaſe 
rd releaſe ; firſt invented by ſerjeant Moore, ſoon after the 
ſlatute of uſes, and now the moſt common of any, and there- 
fre not to be ſhaken 3; though very great lawyers (as particu- 
larly, Mr. Noy) have formerly doubted its validity (o). It is 
thus contrived, A leate, or rather bargain and ſale, upon 
ſome pecuniary conſideration, for one year, is made by the 
tenant of the freehold to the leſſee or bargainee, Now this, 
without any enrollment, makes the bargainor ſtand ſeiſed to 
the uſe of the bargainee, and veſts in the bargainee the uſe of 
the term for a year; and then the ſtatute immediately an- 
nexes the pen. He therefore, being thus in poſſeſſion, 
capable of receiving a releaſe of the freehold and reverſion ; 
which, we have ſeen before (p), muſt be made to a tenant in 
poſſeſſion : and accordirgly, the next day, a releaſe is granted 
to him (g). This is held to ſupply the place of livery of 
ſeiin; and ſo a conveyance by lcaie and releale is ſaid to 
amount to a fcoſfment (r). 


1;. To theſe may be added decds to cad or declare the uſes 
of other more dire conveyances, as teuffraents, fines, and 
recovertes z of which we ſhall ſpeak in the next chapter: and, 


1, Drrps of revocation of uſes; hinted at in a former 
page (5), and founded in a previous power, reſerved at the 
rating of the uſes (t), to revoke ſuch as were then declared; 
arc. 10 appoint others in their ſtead, which is incident to the 
power of revocation (u). Ard this may ſuffice for a ſpecimen 
oi conveyances founded upon the ſtatute of uſes ; and will 


hn our obſervations upon ſuch deeds as ſerve to /ransfer 
real property, 


(5) Mod. 262. (s) pag. 33s. 
(') pap, 324. (t) See appendix. No, II. pag. xi. 
(4) See appendix. No, II. C. 1, 2. (uv) Co. Litt, 423. 


{r) Co. Litt, * Cro, 5 604. 
2 2 BxFORE 
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Brok weconclude, it will not be improper to fubjoi 
a few remarks upon ſuch deeds as are uſed not to convey, hy 
to charge or incumber, lands, and diſcharge them again. 
which nature are, obligations or bonds, recognizances, ug 


I. Ax obligation, or bond, is a deed (w) whereby de 
obligor obliges himſelf, his heirs, executors, and ad. 
niſtrators, to pay a certain ſum of money to another at a dy 
appointed, If this be all, the bond is called a ſingle one, fin. 
plex obligatio ; but there is generally a condition added, thy 
if the obligor does ſome particular act, the obligation ſhall x 
void, or elſe ſhall remain in full force : as, payment of rent; 
performance of covenants in a deed ; or repayment of a pri- 
cipal ſum of money borrowed of the obligee, with interel, 
which principal ſum is uſually one half of the penal ſum ſpec. 
fied in the bond. In cafe this condition is not performed, the 
bond becomes forfeited, or abſolute at law, and charges the 
obligor while living; and after his death the obligation dt. 
ſcends upon his heir, who (on defect of perſonal aſſets) 1 
bound to diſcharge it, provided he has real aſſets by desen 
as a recompenſe. So that it may be called, though gott 
dired,' yet a collateral, charge upon the lands. How i i 
feats the perſonal property of the obligor, will be mor 
properly conſidered hereafter, 


Ty the condition of a bond be impoſſible at the ime of ms 
king it, or be to do a thing contrary to ſome rule of law thats 


tion 


merely poſitive, or be uncertain, or inſenſible, the conditien * 
alone is void, and the bond ſhall ſtand ſingle and uncondi! wit 
onal : for it is the folly of the obligor to enter into ſuch in later 
obligation, from which he can never be releaſed. If it bet call 
do a thing that is malum in ſe, the obligation itſelf is void: 3s 
for the whole is an unlawful contract, and the obligee {hal "a 
take no advantage from ſuch a tranſaction. And if the condr on 
() See appeadix, No, III. pag. xiii, prof 
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don be poſſible at the time of making it, and afterwards 
becomes impoſſible by the act of God, the act of law, or the 
of the obligee himſelf, there the penalty of the obligation 
-. (aved : for no prudence or foreſight of the obligor could 
guard againſt juch a contingency (x). On the forfeiture of a 
bond, or its becoming ſingle, the whole penalty was recove- 
able at law : but here the courts of equity interpoſed, and 
would not permit a man to take more than in conſcience he 
ought ; vis. his principal, intereſt, and expenſes, in caſe the 
ſorleiture accrued by non-payment of money borrowed ; the 
damages luſtained, upon non-performance of covenants; and 
the like. And the ſtatute 4 & 5 Ann. c. 16. hath alſo en- 
a%d, in the ſame ſpirit of equity, that in caſe of a bond, 
conditioned for the payment of money, the payment or ten- 
fer of the principal ſum due, with intereſt, and coſts, even 
though the bond be forfeited and a ſuit commenced thereon 
ſaall be a full ſatisfaction and diſcharge. 


2, A recognigance is an obligation of record, which a man 
enters into before ſome court of record or magiſtrate duly au- 
thorized (y), with condition to do ſome particular ad; as to 
zppear at the aſſiſes, to keep the peace, to pay a debt, or the 
lixe, It is in moſt reſpects like another bond: the difference 
being chicfly this; that the bond is the creation of a freſh 
lebt or obligation de nove, the recognizance'is an acknow- 
legement of a former debt upon record ; the form whereof is, 
* that A. B. doth acknowlege to owe to our lord the king, to 
* the plaintiff, to C. D. or the like, the ſum of ten pounds,”? 
with condition to be void on performance of the thing ſtipu- 
ned: in which caſe the. king, the plaintiff, C. D. Cc. is 
called the cognizee, © is cur cognoſcitur ;” as he that enters 


4, o the recognizance is called the cognizor, © is qui cognoſ= 
& ot,” This, being ith f 
al . s, being either certified to, or taken by the of- 


fer of ſome court, is witneſſed only by the record of that 
court, and not by the party's feal : fo that it is not in ſtrict 
Fopricty a deed, though the efF-Qs of it are greater than a 


100 1 i -- . . . . ug 
common obligation ; being allowed a priority in point of pay- 


/ Ca. Litt, 206. (y) Bro. 40%. tit. rectgnigance 24. 
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ment, and binding the lands of the cognizor, from the * 
of enrollment on record (2). There are allo other rec 
zances, of a private kind, in nature of a ſtatute fable h 
virtue of the ſtatute 23 Hen. VIII. c. 6. which have been : 
ready explained (a), and ſhewn to be a 3 upon real 


property. 


3. DEFEAZANCE, on a bond, or recognizance, or jucz. 
ment recovercd, is a condition which, when performed, &. 
feats or undoes it, in the ſame manner as a defeazance of an 
eſtate before- mentioned. It differs only from the commex 
condition of a bond, in that the one is always inſerted in the 
deed or bond itſelf, the other is made between the ſame Pare 
ties by a ſeparate, and frequently a ſubſequent deed (b. Thi 
like the condition of a bond, when performed, diſcharges ad 
diſincumbers the eſtate of the obligor. 


'Trarst are the principal 83 of deeds or matter in ui; 
by which eſtates may be either conveyed, or at leaſt aftectd, 
Among which the conveyances to uſes are by much the moſ 
frequent of any; though in theſe there is certainly one pil 
pable defect, the want of ſufficient notoriety : ſo that pur 
chaſors or creditors cannot know with any abſolute certain, 
what the eſtate, and thp title to it, in reality are, upon which 
they are to lay out or (to lend their money. In the antient 
feodal method of coweyance (by giving corporal ſeifinol the 
lands) this notoriety was in ſome meaſure anſwered ; but zl 
the advantages reſulting from thence are now totally defcated 
by the introduction of death-bed deviſes and ſecret conveyan- 
ces: and there has never been yet any ſufficient guard pio- 
vided againſt fraudulent charges and incumbrances ; fince the 
diſuſe of the old Saxon cuſtom of tranſacting ail conveyance 
at the county court, and entering a memorial of them in th! 
chartulary or leger-book of ſome adjacent monaſtery (c); and 
the failure of the general regiſter eſtabliſhed by king Richard 
the firſt, for the ſtarrs or mortgages made to Jews, in thc 


(z) Stat. 29 Car. ll, c. 3.5. 18. (b) Co. Litt. 237. 2 Saad. 47. 
(a) Sce pag. 160. (c) Hickes Di{ertat. epifiolar. 9. 
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capitula de Fudaeis, of which Hoveden has preſerved a copy. 
How far the eſtabliſhment of a like general regiſter, for deeds, 
and wills, and other acts affecting real property, would re- 
medy this inconvenience, deſerves to be well conſidered. In 
Scotland every act and event, regarding the tranſmiſſion of 
property, is regularly entered on record (d). And ſome of our 
own provincial diviſions, particularly the extended county of 
York, and the populous county of Middleſex, have prevailed 
with the legiſlature (d) to erect ſuch regiſters in their ſeveral 
ditrits. But, however plauſible theſe proviſions may ap- 
pear in theory, it hath been doubted by very competent jud- 
ges, whether more diſputes have not ariſen in thoſe counties 
by the inattention and omiſſions of parties, than prevented by 
the uſe of regiſters, 5 


(4) Dalrymple on feodal property. (e) Stat. 2 & 3 Ann. c. 4. 6 Ann, 
257% Ce. | c. 35. 7 Ann, c. 20. 8 Geo, II. c. 6. 
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CUAPTER THE TWENTY FIR6T. 


Or ALIENATION BY MATTER QF RECORD. 


SSURANCES by matter of record are ſuch a56 
not entirely depend on the act or conſent of the parti; 
themſelves : but the ſanction of a court of record is called in, 
to ſubſtantiate, preſerve, and be a perpetual teſtimony d, 
the transter of property from one man to another; or of it 
eſtabliſhment, when already transferred. Of this naturear, 
1. Private acts of parliament, 2. The king's grants. 3. Fins 
4. Common recoveries, | 


I. PRIVATE ads of parliament arg, eſpecially of he 
years, become a very common mode of aſſurance. Fort 
may ſometimes happen, that, by the ingenuity of ſome, ar 
the blunders of other practitioners, an eſtate is moſt grievoul} 
entangled by a multitude of contingent remainders, reſulting 
truſts, ſpringing uſes, executory deyiſes, and the like arif 
cial contrivances ; (a confuſion unknown to the ſimple cor- 
veyances of the common law) fo that it is out of the powerd 
either the courts of law or equity to relieve the owner. C. 
it may ſometimes happen, that, by the ſtriftneſs or omi 
ons of family fettlements, the tenant of the eſtate is abriiged 
of ſome reaſonable power, (as letting leaſes, making a joit 
ture for a wife, or the like) which power cannot be given h 
by the ordinary judges either in common law or equit) 
Or it may be neceſſary, in ſettling an eſtate, to ſecure 
it againſt the claims of infants or other perſons under legi 
diſabilities; who are not bound by any judgments or dectes 
or the ordinary courts of juſtice. In theſe, or other calcs 


0: 
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of the like kind, the tranſcendent power of parliament is called 
in, to cut the Gordian knot ; and by a particular law, enacted 
for this very purpoſe, to untelter an eſtate ; to give its tenant 
reaſonable powers; or to aſſure it to a e againſt the re- 
mote or latent claims of infants or diſabled perſons, by ſettling 
proper equivalent in proportion to the intereſt ſo barred. This 

practice was carried to a great length in the year ſucceeding the 
3 by ſetting a ſide many conveyances alleged to have 
deen made by conſtraint, or in order to ſcreen the eſtates from 
being forteited during the uſurpation. And at laſt it proceeded 
ſo far, that, as the noble hiſtorian expreſies it (a), every man 
had raiſed an equity in his own imagination, that he thought 
o ght 10 prevail againſt any deſcent, teſtament, or act of law, 
and to find relief in parliament: which occaſioned the king at 
the cloſe of the ſeſſion to remark (b), that the good old rules 
of law are the beſt ſecurity; and to wiſh, that men might not 
have too much cauſe to fear, that the ſettlements which they 
make of their eſtates ſhall be too eaſily unſettled when GY are 
dead, by the power of parliament, 


AcTs of this kind are however at preſent carried on, in both 
houſes, with great deliberation and caution; particularly in the 
houſe of lords they are uſually referred to two judges, to ex- 
amine and report the facts alleged, and to ſettle all technical 
forms, Nothing alſo is done without the conſent, expreſsly 
given, of all parties in being and capable of conſent, that have 
the remoteſt intereſt in the matter; unleſs ſuch conſent ſhall 
appear to be perverſely and without any reaſon withheld, 
Ard, as was before hinted, an equivalent in money or other 
eſtate is uſually ſettled upon infants, or perſons not in eſſe, or 
not of capacity to act for themſelves, who are to be conclude 
- ed by this act. And a general ſaving is conſtantly added, at 
the cloſe of the bill, of the right and intereſt of all perſons 
Waztioeverz except thoſe whoſe conſent is ſo given or pur- 
chaſed, and who ure therein particularly named. 


(2, old Clar, Contin. 162. (b) id. 163, 
| A Law, 


/ 
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A Law, thus made, though it binds all parties to the bill, i 
yet looked upon rather as a private conveyance, than as the ſo- 
lemn act of the legiſlature. It is not therefore allowed to be x 
public, but a mere private ſtatute; it is not printed or publiſhed 
among the other laws of the ſeſſion; it hath been relieved 
againſt, when obtained upon fraudulent ſuggeſtions ; and no 
judge or jury is bound to take notice of it, unleſs the ſame be 
ſpecially ſet forth and pleaded to them, It remains however 
enrolled among the public records of the nation, to be for ever 


preſerved as a perpetual teſtimony of the conveyance or af. 
ſurance ſo made or eſtabliſhed. 


II. Tres king's grants are alſo matter of public record. For, 
as St, Germyn ſays (c), the king's excellency is ſo high in the 
law, that no freehold may be given to the king, nor derived 
from him, but by matter of record. And to this end a varicty 
of offices are erected, communicating in a regular ſubordination 
one with another, through which all the king's grants muſt 
paſs, and be tranſcribed, and enrolled ; that the ſame may be 
narrowly inſpected by his officers, who will inform him if any 
thing contained therein is improper, or unlawful to be granted. 
© Theſe grants, whether of lands, honours, liberties, franchiſes, 
or avght beſides, are contained in charters, or letters patent, 
that is, open letters, literæ patentes ſo called becauſe they 
are not ſealed up, but expoſed to open view, with the great 
ſeal pendant at the bottom; and are uſually directed or addteſ- 
ſed by the king to all his ſubjects at large. And therein they 
differ from certain other letters of the king, ſealed alſo with his 
great ſeal, but directed to particular perſons, and for particular 
purpoſes : which therefore, not being proper for public inſpec- 
tion, are cloſed up and ſealed on the outſide, and are thereupon 
called writs cloſe, liter clauſe ; and are recorded in the cloſe- 
rolls, in the ſame manner as the others are in the patent-rolls. 


GraxTs or letters patent muſt firſt paſs by bi1/; which i 
prepared by the attorney-and ſolicitor general, in conſequence 


(c) Dr. & Stud, b. 1. d. 8. 
of 
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of a warrant from the crown ; and is then ſigned, that is, ſu- 
erſctibed at the top, with the king's own en manual, and 
ſealed with his privy ſignet, which is always in the cuſtody of 
the principal ſecretary of ſtate; and then ſometimes it imme 
(iately paſſes under the great ſeal, in which caſe the patent is 
ſubſcribed in theſe words, “ per ipſum regem, by the king him- 
{cf (d).” Otherwiſe the courſe is to carry an extract of the 
bill to the keeper of the privy ſeal, who makes out a writ or 
warrant thereupon to the chancery ; ſo that the ſign manual is 
the warrant to the privy ſeal, and the privy ſeal is the warrant 
to the great ſeal : ard in this laſt caſe the patent is ſubſcribed, 
« per breve de privato ſigillo, by writ of privy ſeal (e).“ But 
there are ſome grants, which only paſs through certain offices, 
as the admiralty or treafury, in conſequence of a ſign manual, 
without the confirmation ot either the ſignet, the great, or the 
privy ſeal, 1 | 


Tur manner of granting by the king does not more differ 
from that by a ſubject, than the conſtruction of his grants, when 
made, 1. A grant made by the king, at the ſuit of the grantee, 
ſhall be taken moſt beneficially for the king, and againſt the 
party : whereas the grant of a ſubject is conſtrued moſt ſtrongly 
azainſt the grantor, Wherefore it is uſual to inſert in the king's 
grants, that they are made, not at the ſuit of the grantce, but 
« ex ſpeciali gratia, certa ſcientia, et mero motu regis,” and | 
then they have a more liberal conſtruction (f). 2. A ſubject's 
grant ſhall be conſtrued to include many things, beſides what 
are expreſſed, if neceſſary for the operation of the grant. 
Theretore, in a private grant of the profits of land for one 
year, tree inyiels, egrels, and regreſs, to cut and carry away 
thoſe profits, are alſo inclufively granted (g): and if a feoff- 
ment of land was made by a lord to his villein, this operated as 
a manumiſſion (h); for he was otherwiſe unable to hold it. 
But the king's grant ſhall not enure to any other intent, than 
that which is preciſely expreſſed in the grant. As, if he 
grants land to an alien, it operates nothing; for ſuch grant 


(4) g Rep 18, (e) Co. Litt. 56. 
(c) « . 2 Iult. 868. (h) Litt. OY 206. 
) Finch, L. 100, 19 Rep, 112. 
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ſhall not alfo enure to 5 make him a denizen, that ſo he may be 
capable of taking by grant (1). 3. When it appears, "wu the 
face of the grant, that the king is miſtaken, or deceived, either 
in matter of fact or matter of law, as in caſe of falſe ſuggeſtion, 
miſinformation, or miſrecital of former grants ; or if his own 
title to the thing granted be different from what he ſuppoſes, 
or if the grant be informal ; or if he grants an eſtate contr 
to the rules of law; in any of theſe caſes the grant is abſolutely 
void (k). For inſtance ; if the king grants lands to one and 
his heirs male, this is merely void: for it ſhall not be an eſtate. 
tail, becauſe there want words of procreation, to aſcertain the 
body, out of which the heirs ſhall iſſue: neither is it a fee. 
ſimple, as in common grants it would be; becauſe it may rea- 
ſonably be ſuppoſed, that the king meant to give no more than 
an eſtate - tail (): the grantee is therefore (if any thing) nothing 
more than tenant at will w(m). And, to prevent deceits of the 
king, with regard to the value of the eſtate granted, it is per- 
ticularly provided by the ſtatute 1 Hen. IV. c. 6. that no grant 
of his ſhall be good, unleſs, in the grantee's petition for them, 
expreſs mention be made of the real value of the lands, 


III. Wx are next to conſider a very uſual ſpecies of aſſurance, 
which is alſo of record; viz. a fine of lands and tenements. In 
which it will be neceſſary to explain, 1. The nature of a fine; 
2. Its ſeveral kinds ; and 3. Its force and effed. 


1. A FINE is ſometimes ſaid to be a feoffment of record (n): 
though it might with more accuracy be called, an acknowlege- 
ment of a feoffment on record. By which is to be underſtood, 
that it has at leaſt the ſame force and effect with a feoffment, in 
the conveying and aſſuring of lands: though it is one of thode 
methods of transferring eſtates of freehold by the common law, 
in which livery of ſeiſin is not neceſſary to be actually given; 


<0 Bro. Ar. tit, Patent, 62. Finch. (m) Bro. Abr. tit. Eſtatet. 34. lil. 
L. 110. Patents, 104. Dyer. 270. Dav. 43. 
(Kk) Freem. 172. (n) Co, Litt, 50, 
(i) Finch, 101, 102, - | 
| * | the 
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the ſuppoſition and acknowlegement thereof in a court of re- 
cord, however fictitious, inducing an equal notoriety. But, 
more particularly, a fine may be deſcribed to be an amicable 
compoſition or agreement of a ſuit, either actual or fictitious, 
by leave of the king or his juſtices; whereby the lands in queſ- 
tion become, or are acknowleged to be, the right of one of the 
parties (o). In its original it was founded on an actual ſuit, 
commenced at law for recovery of the poſſeſſion of land or 
other hereditaments; and the poſſeſſion thus gained by ſuch 
compoſition was found to be ſo ſure and effectual, that ficti- 
tious actions were, and continue to be, every day commenced, 
for the ſake of obtaining the ſame ſecurity, 


Arixx is ſo called becauſe it puts an end, not only to the 
ſuit thus commenced, but alſo to all other ſuits and contro- 
verſies concerning the ſame matter. Or, as it is expreſſed in 
an antient record of parliament (p), 18 Edw. I. © non in reg- 
« no Angliae providetur, vel eſt, aligua ſecuritas major vel 
« ſolennior, per quam aliguis ſtatum certiorem babere poſſit, 
« neque ad flatum ſuum ver ificandum aliquod ſolennius teſtimo- 
« num producere, quam finem in curia domini regis levatum: 
& qui quidem finis fic vocatur, eo quod finis et conſummatio 
&« mnium placitorum eſſe debet, et bac de cauſa providebatur.” 


Fines indeed are of equal antiquity with the firſt rudiments of 


the law itſelf ; are ſpoken of by Glanvil (q) and Bracton (r) 
in the reigns of Henry II. and Henry III. as things then well 
known and long eſtabliſhed; and inſtances have been produced 
of them even before the Norman invaſion (s). So that the 
ſtatute 18 I'dw. I. called modus levandi fines, did not give 
them original, but only declared and regulated the manner in 
which they ſhould be levied, or carried on. And that 1s as 
follows : | 


1. Tur party, to whom the land is to be conveyed or 
aſſured, commences an action or ſuit at law againſt the other, 


(o) Co. Litt. 120. (r) I. 8. t. 8. e. 28, ws 
(p! 2 Roll. Abr. 13, | (e) Plowd. 369. 


(%) J 6. 6. 1, 
| generally 
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generally an aQion of covenant (s), by ſuing out a writ or 
praecipe, called a writ of covepant (v): the foundation of 
which is a ſuppoſed agreement or covenant, that the one ſhall 
convey the lands to the other; on the breach of which apree- 
ment the action is brought. On this writ there is due to the 
king, by antient prerogative, a primer fine, or a noble for 
every five marks of land ſued for; that is, one tenth of the 


annual value (u). The ſuit being thus commenced, then 


follows, 


2. Tux licentia concordandi, or leave to agree the ſuit (w), 
For, as ſoon as the action is brought, the defendant, knowing 


himſelf to be in the wrong, is ſuppoſed to make overtures of 


peace and accommodation to the plaintiff. Who, accepting, 
them, but having, upon ſuing out the writ, given pledges to 
proſecute his ſuit, which he endangers if he now deſerts it 
without licence, he therefore applies to the court” for leave 
to make the matter up. This leave is readily granted, but 
for it there is alſo another fine due to the king by his preroga- 
tive; which is an antient revenue of the crown, and is called 


the king's ſilver, or ſometimes the paſt fine, with reſpeR to 


the primer fine before · mentioned. And it is as much as the 
primer fine, and halt as much more, or ten ſhillings for every 
five marks of land; that is, three twentieths of the ſuppoſed 
annual value (x). | 


3. NexT comes the concord, or agreement itſelf (y), after 
leave obtained from the court; which is uſually an acknow- 
legement from the deforciants (or thoſe who keep the other 
out of poſſeſſion) that the lands in queſtion are the right of the 
complainant. And from this acknowlegement, or recognit:en 
of right, the party levying the fine is called the cognizor, and 


(t) A fine may alſo be levied on a vaſal had commenced a ſuit in the lord's 
writ of meſue, of warraniia ce, or court, he could not abandon it without 
de conſuctudinibus et ſerwitiis, (Finch. leave; leſt the lord ſhould be deprived 


L. 278.) ; of his perquiſites for deciding the cauſe. 
(v) See appendix, No. IV. C. 1. (Robertſon, Cha, V. i. 31. 
(u) 2 Inſt. 511. (x) 5 Rep. 39. 2 laſt. g11, Stat. 


(w) Appendix, No. IV. F. 2. In the 32 Geo. II. c. 14. 
times ot ſtrict feodal juriſdiction, if a (y) Append, No. IV. C. 3. h 
2 


a 7 
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he to whom it is levied the cognizee. This acknowlegement 
muſt be made either openly in the court of common pleas, or 
before one of the judges of that court, or elſe before commiſ- 
ſioners in the country, empowered by a ſpecial authority cal- 
led a writ of dedimus poteſtatem; which judges and commiſ- 
ſioners are bound by ſtatute 18 Edw. I. ſt. 4. to take care that 
the cognizors be of full age, ſound memory, and out of pri- 
ſon. If there be any feme-covert among the cognizors, ſhe is 
privately examined whether ſhe does it willingly and freely, 
or by compulſion of her huſband, 


By theſe acts all the eſſential parts of a fine are completed; 
and, if the cognizor dies the next moment after the fine is ac- 
knowleged, provided it be ſubſequent to the day on which the 
writ is made returnable (2), ſtill the fine ſhall be carried on in 
all its remaining parts: of which the next is, 


4. Tur note of the fine (a): which is only an abſtract of 
the writ of covenant, and the concord ; naming the parties, 
the parcels of land, and the agreement. This mult be enrol- 
led of record in the proper 0. by direction of the ſtatute 


5 Hen: IV. c. 14. 


5. Tur fifth part is the foot of the fine, or concluſion of it: | 


which includes the whole matter, reciting the parties, day, 
year, and place, and before whom it was acknowleged or le- 
vied (b). Of this there are indentures made, or engroſſed, at 
the chirographer's office, and delivered to the cognizor and cog- 
nizee; uſually beginning thus, © haec eſt finalis concordia, this 
eis the final agreement,“ and then reciting the whole proceed- 
rg at length. And thus the fine is completely levied at com- 
mon law, 


"By ſeveral ſtatutes ſtill more ſolemnities are ſuperadded, in 
older to render the fine more univerſally public, and leſs liable 
to be levied by fraud or covin. And, firſt, by 27 Edw. I. c. 1. 
(b) 165d. J. 8. 


(z) Comb, 71. (a) Append. No IV. F. 4. 
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the note of the fine ſhall be openly read in the court of com. 
mon pleas, at two ſeveral days in one week, and during ſuch 
reading all pleas ſhall ceaſe. By 5 Hen. IV. c. 14. and 23 

Eliz. c. 3. all the proceedings on fines either at the time of ac. 


knowlegement, or previous, or ſubſequent thereto, ſhall be 


enrolled of record in the court of common pleas. By 1 Ric, 


III. c. 7. confirmed andenforced by 4 Hen. VII. c. 24. the fine, 


after engroſſment, ſhall be openly read and proclaimed in 
court ſixteen times; viz. four times in the term in which i; 
is made, and four times in each of the three ſucceeding terms; 
during which time all pleas ſhall ceaſe : but this is reduced io 
once in each term by 31 Eliz. c. 2. and theſe proclamations 
are endorſed on the back of the record (c). It is alſo enaQed 
by 23 Eliz. c. 3. that the chirographer of fines ſhall every term 
write out a table of the fines levied in each county in tha 
term, ard ſhall affix them in ſome open part of the court of 
common pleas all the next term: and ſha!l alſo deliver the 
contents of ſuch table to the ſheriff of every county, who ſhall 
at the next aſſiſes fix the ſame in ſome open place in the court, 
for the more public notoricty of the fine, 


2. Fints, thus levied, are of four kinds. t. What in out 
law French is called a fine & ſur copnizance de droit, come tn 
« que il ad de ſon done; or, a fine upon acknowlegement of 
the right of the cognizce, as that which he hath of the gift of 
the cognizor (d). This is the beſt and ſureſt kind of fine; for 
thereby the deforciant, in order to keep his covenant with the 
plaintiff, of conveying to him the lands in queſtion, and atthe 
fame time to avoid the formality of an aQtual feoffment and 
livery, acknowleges in court a former feoffment, or gift in 
poſſeſſion, to have been made to him by the plaintiff, This 
fine is therefore ſaid to be a feoffment of record; the livery 
thus acknowleged in court, being equivalent to an actual 
livery : ſo that this aſſurance is rather a confeſſion of a form! 
conveyance, than a conveyance now originally made; for the 


— Tx.Y.-C, (ay This is that fort, of which an era: 
is given in the apppendix, NV. IV. 
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ieforciant, or cognizor, acknowleges, cognoſcit, the right to 
he in the plaintiff, or cognizee, as that which he hath de ſon 
line, of the proper gift of himſelf, the cognizor. 2. A fine 
« ſur cognizance de droit tantum, or, upon acknowlegement | 
of the right merely; not with the circumſtance of a preceding 
giſt from the cognizor. This is commonly uſed to paſs a 
reverſionary intereſt, which is in the cognizor. For of ſuch 
tererſions there can be no feoffment, or donation with livery, 
ſuppoſed ; as the poſſeſſion during the particular eſtate belongs 
to a third perſon (e). It is worded in this manner; & that the 
« cognizor acknowleges the right to be in the cognizee; and 
« grants for himſelf and his heirs, that the reverſion, after the 
« particular eſtate determines, ſhall go to the cognizee (f).“ 
;. A fine, © ſur conceſſit ** is where the cognizor, in order to 
make an end of diſputes, though he acknowleges no precedent 
right, yet grants to the cognizee an eſtate de novo, uſually for 
life or years, by way of ſuppoſed compoſition. And this may 
be done reſerving a rent, or the like : for it operates as a new 
grant (g). 4. A fine, ““ ſur done, grant, et render,” is a 
double fine, comprehending the fine ſur cognizance de droit 
come ceo, ec, and the fine ſur conceſſit ; and may be uſed to 
qeate particular limitations of eſtate: whereas the fine ſur , 
eonizance de droit come ceo, Wc. conveys nothing but an ab- 
ſolute eſtate, either of inheritance or at leaſt of freehold (h). 
In this laſt ſpecies of fine, the cognizee, after the right is 
ackrowleged to be in him, grants back again, or renders to the 
coyn1zor, or perhaps to a ſtranger, ſome other eſtate in the 
premiſes, But, in general, the firſt ſpecies of fine, « ſur 
* coontzance de droit come ceo, Fc.“ is the moſt uſed, as it 
conveys a clear and abſolute freehold, and gives the cognizee 
a ſciſin in law, without any aQual livery ; and is therefore 
called a fine executed, whereas the others are but executory. 


3. Wx are next to conſider the force and effe of a fine. 
Theſe principally depend, at this day, on the common law, 
and the two ſtatutes, 4 Hen. VII. c. 24. and 32 Hen. VIII. 


(e Moor. 629. (e) Weſt. p. 2. $. 66. 
(t | Welt, Symb. p. 2. C. 9g, - (h) Salk, 3430. 
Vol. II. 


8 c 36. 


8 ; 
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Ch. 


70 c. 36. The antient common law, with reſpe to this Point, | 
is very forcibly declared by the ſtatute 18 Edw. I. in ec 
words. And the reaſon, why ſuch ſolemnity is required in 
ce the paſſing of a fine, is this; becauſe the fine is ſo high z 
ec bar, and of ſo great force, and of a nature fo powerful in 
& itſelf, that it precludes not only thoſe which are parties and 
« privies to the fine, and their heirs, but all other perſors in 
& the world, who are of full age, out of priſon, of ſound me. 


hey 

he ſt 
emo! 
der{ol 
een e 
laimi 
won 


„ mory, and within the four ſeas the day of the fine levies; the 
« unleſs they put in their claim within a year and a tay! dintul 
But this doctrine, of barring the right by non- claim, was abo. ent 
liſhed for a time by a ſtatute made in 34 Edw. I. c. 16. which e CIC 
admitted perſons to claim, and falſify a fine, at any indefinite 
diſtance (i): whereby, as fir Edward Coke obſerves (V, grez FRO 
contention aroſe, and few men were ſure of their poſſeſſion, Rae! 
till the parliament held 4 Hen. VII. reformed that miſchie, rd fr 
and excellently moderated between the latitude given by tte pund | 
ſtatute and the rigour of the common law. For the ſtalut, 
then made (I), reſtored the doctrine of non-claim ; but extend Tar 
ed the time of claim. So that now, by that ſtatute, theright Cle ar 
of all ſtrangers whatſoever is bound, unleſs they make clain, late 
not within one year and a day, as by the common lau, but pedin 
within ve years after proclamations made : except ſeme- lf act 
coverts, infants, priſoners, perſons beyond the ſeas, and ſuch x to d 
are not of whole mind; who have five years allowed to them rolu 
and their heirs, after the death of their huſbands, their attan- mpulf 
ing full age, recovering their liberty, returning into Englatd, a 
or being reſtored to their right mind. Ne 
Ir ſeems to have been the intention of that politic prince, P An 
king Henry VII, to have covertly by this ſtatute extended fue tles w 
to have been a bar of eſtates-ta1l, in order to unfetter the more blood, 
j eaſily the eſtates of his powerful nobility, and lay them more e gen 
open to alienations ; being well aware that power will always Henry 
3 accompany property. But doubts having ariſen whether they . 
alto 


could, by mere implication, be adjudged a ſufficient bar, (which 


1 (i) Liu. $. 441. % 2 laſt, $38, 00 4 Hen, VII. cat 
| they 


I 
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hey were expreſs| y declared not to be by the ſtatute de donis) 
be ſtatute 32 Hen. VIII. c. 36. was thereupon made; which 
-moves all difficulties, by declaring that a fine levied. by any 
«ſon of full age, to whom or to whoſe anceſtors lands have 
deen entailed, ſhall be a perpetual bar to them and their heirs 
aiming by force of ſuch entail : unleſs the fine be levied by 
woman after the death of her huſband, of lands which were, 
the gift of him or his anceſtor, aſſigned to her in tail for her 
inture (m); or unleſs it be of lands entailed by act of parlia- 

-nt or letters patent, and whereof the reverſion belongs to 

e crown, | 


From this view of the common law, regulated by theſe 
nutes, it appears, that a fine is a ſolemn conveyance on re- 
rd from the cognizor to the cognizee, and that the perſons 
pund by a fine are parties, privies, and ſtrangers. | 


Tur parties are either the cognizors, or cognizees; and 
ce are immediately concluded by the fine, and barred of 
latent right they might have, even though under the legal 
peciment of coverture. And indeed, as this is almoſt the 

ly ad that a feme-covert, or married woman, is permitted by 
to do, (and that becauſe ſhe is privately examined as to 

voluntary conſent, which removes the general ſuſpicion of 

mpulſion by her huſband) it is therefore the uſual and almoſt 

only ſafe method, whereby ſhe can join in the ſale, ſettle- 

nt, vr incumbrance, of any eſtate. 


Parvits to a fine are ſuch as are any way related to the 
ties who levy the fine, and claim under them by any right 
blood, or other right of repreſentation. Such as are the 
Irs general of the cognizor, the iſſue in tail ſince the ſtatute 
Henry the eighth, the vendee, the deviſee, and all others 
o muſt make title by the perſons who levied the fine. For 
itt of the anceſtor ſhall bind the heir, and the act of the 


(m) See ſtatute 11 Hen, VII. c 20. 
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principal his ſubſtitute, or ſuch as claim under any convey. 
ance made by him ſubſequent to the fine ſo levied (n). 


STRANGER5S/to a fine are all other perſons in the world, 
except only pafties and privies. And theſe are alſo bound by 
fine, unleſs, within five years after proclamations made, they 
interpoſe their claim; provided they are under no legal Impe- 
diments, and have then a preſent intereſt in the eſtate, The 
impediments, as hath before been ſaid, are coverture, infancy, 
impriſonment, inſanity, and abſence beyond ſea : and perſon;, 
who are thus incapacitated to proſecute their rights, have fire 
years allowed them to put in their claims after ſuch impedi. 
ments are removed. Perſons alſo that have not a preſent, but 
a future intereſt only, as thoſe in remainder or reverſion, have 
five years allowed them to claim in, from the time that ſuch 
right accrues (o). And if within that time they negle& to 
claim, or (by the ſtatute 4 Ann. c. 16.) if they do not bring 
an action to try the right, within one year after making ſuch 
claim, and proſecute the ſame with effect, all perſons whatſo. 
ever are barred of whatever right they may have, by force of 
the ſtatute of non- claim. N 


Bu r, in order to make a fine of any avail at all, it is rece- 
ſary that the parties ſhould have ſome intereſt or eſtate inthe 
lands to be affcQted by it, Elſe it were poſſible that two 
ſtrangers, by a mere confederacy, might without any riſque 
defraud the owners by levying fines of their lands; for if the 
attempt be diſcovered, they can be no ſufferers, but muſt only 
remain in ſtatu quo: whereas if a tenant for life or years levics 
a fine, it is an abſolute forfeiture of his eſtate to the remainder- 
man or reverſioner (p), if claimed in proper time. It is rot 
theretore to be ſuppoſed that ſuch tenants will frequently run ſo 
great a hazard; but if they do, and the claim is not duly made 
within five years after their reſpective terms expireſ(q;, the eſtate i 


(n) 3 Rep. 87. [p) Bid. 251. 
(o) Co. Litt. 372. (4) 2 Lev. 32. for 
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forever barred by it. Vet where a ſtranger, whoſe preſumption 


cannot thus be puniſhed, officiouſly interferes in an eſtate 


which in no wiſe belongs to him, his fine is of no effect; and 
may at any time be ſet aſide (unleſs by ſuch as are parties or 
privies thereunto) (r) by pleading that © partes finis nibil ha- 
« buerunt.” And thus much for the conveyance or aſſurance 
by fine : which not only, like other conveyances, binds the 

antor himſelf, and his heirs ; but alſo all mankind, whether 
concerned in the transfer or no, if they fail to put in their 
claims within the time allotted by law. 


IV. Tux fourth ſpecies of aſſurance, by matter of re- 
cord, is a common recovery. Concerning the original of which, 
it was formerly obſerved (s), that common recoveries were 
invented by the ecclefiaſtics to elude the ſtatutes of mort- 
main; and afterwards encouraged by the fineſſe of the courts 
of law in 12 Edw. IV. in order to put an end to all fettered 
inheritances, and bar not only eſtates-tail, but alſo all re- 
mainders and reverſions expectant thereon, I am now there- 
fore only to conſider, firſt, the nature of a common recovery 
and, ſecondly, its force and effect. 


t. AxD, firſt, the nature of it; or what a common reco- 
rery is. A common recovery is ſo far like a fine, that it is a 
ſuit or action, either actual or fictitious :; and in it the lands 


are recovered againſt the tenant of the freehold ; which reco- 


Very, being a ſuppoſed adjudication of the right, binds all 
perſons, and veſts a free and abſolute fee-ſimple in the reco- 
yeror, A recovery therefore being in the nature of an ation 


law, not immediately compromiſed like a fine, but carried 


on through every regular ſtage of proceecing, I am greatly 
apprchenſive that its form and method will not be eaſily un- 
CG&rtlood by the ſtudent, who is not yet acquainted with the 
cout e of juCicial proceedings; which cannot be thoroughly 
explained, till treated of at large in the third book of theſe 
oOmmentaties, However I ſhall endeavour to ſtate its nature 
a piogrefs, as clearly and conciſely as I can; avoiding, as 


7 Hob, 234. (s) pag. 117. 271. | | 
Aa 3 | far 
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far as poſſible, al] technical terms, and phraſes not hitherto 
interpreted. EE | | 


LET us, in the firſt place, ſuppoſe David Edwards (t) tobe 
tenant of the freehold, and deſirous to ſuffer a common recoye. 
ry, in order to bar all entails, remainders, and reverſions, ard» 
convey the ſame in fee-{imple to Francis Golding. To effed 
this, Golding is to bring an action againſt him for the lands; 
and he accordingly ſues out a writ, called a praecipe quid 
reddat, becauſe thoſe were its initial or moſt operative words, 
when the law proceedings were in Latin. In this writ the deman- 
dant Golding alleges, that the defendant Edwards (here called 
the tenant) has no legal title to the land ; but that he came in 
poſſeſſion of it after one Hugh Hunt had turned the demandant 
out of it (v). The ſubſequent proceedings are made up into a 
record or recovery roll (u), in which the writ andcomplaint of 
the demandant are firſt recited : whereupon the tenant appears, 
and cails upon one Jacob Morland, who is ſuppoſed, at the 
original purchaſe, to have warranted the title to the tenant; 
and thereupon he prays, that the ſaid Jacob Morland may be 
called in to defend the title which he ſo warranted. This is 
called the voucher, wvecatio, or calling of Jacob Morland to 
warranty; and Morland is called the vouchee, Upon this, 
Jacob Morland, the vouchee, appears, is impleaded, and 
defends the title, Whereupon Golding, the demandant, de- 
ſires leave of the court to imparl, or confer with the voucher 
in private; which is (as uſual) allowed him. And ſoon a.. 
terwards the demandant, Golding, returns to court, but Mot 
land the vouchce diſappears, or makes default. Whereupon 
judgment is given for the demandant, Golding, now called 
the recoveror, to recover the lands in queſtion againſt the te- 
nant, Edwards, who is now the recoveree : and Edwards has 
judgment to recover of Jacob Morland lands of equal value, 
in recompenſe for the lands ſa warranted by him, and oo 
oft by his default ; which is agreeable to the doQrine of war- 


(i) See appendix, No, V, (*) $. 1. (u) . 2. 
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ranty mentioned in the preceding chapter (w). This is called 
the recompenſe, or recovery in value. But Jacob orland 


having no land of his own, being _uſually the cryer of the 


court (who, from being frequently thus vouched, is called 
the common vouchee) it is plain that Edwards has only a nomi- 
nal tecompenſe for the lands ſo recovered againſt him by Gold- 
ing; which lands are now abſolutely veſted in the ſaid reco- 
veror by judgment of law, and ſeiſin thereof is delivered by 


the ſheriff of the county. So that this colluſive recovery ope- 


rates merely in the nature of a conveyance in fee-ſimple, from 
Fdwards the tenant in tail, to Golding the purchaſor. 


Tur recovery, here deſcribed, is with a fingle voucher 
only ; but ſometimes it 1s with double, treble, or farther 
voucher, as the exigency of the caſe may require, And in- 
feed it is now uſual always to have a recovery with double 
roucher at leaſt : by farſt conveying an eſtate of freehold to 
any indifferent perſon, againſt whom the praecipe is brought; 
and then he vouches the tenant in tail, who vouches over the 


common vouchee (x). For, if a recovery be had immedi- 


ately againſt tenant in tail, it bars only ſuch eſtate in the pre- 
miſes of which he is then actually ſeiſed ; whereas if the re- 
 covery be had againſt another perſon, and the tenant in tail be 
touched, it bars every latent right and intereſt which he may 
ave in the lands recovered (y). It Edwards therefore be te- 
rant of the freehold in poſſeſſion, and John Barker be tenant 
in tail in remainder, here Edwards doth firſt vouch Barker, 
ind then Barker vouches Jacob Morland the common vou- 
hee; who is always the laſt perſon vouched, and always 
makes default : whereby the demandant Golding recovers the 
land againſt the tenant Edwards, and Edwards recovers a 
recompenſe of equal value againſt Barker the firſt vouchee; 
who recovers the like againſt Morland the common vouchee, 


224nſt whom ſuch ideal recovery in value is always ultimately 
warded. | 


6 Pig 301. (y) Bro, Abr. tit, Taile. 52, Plowd. 8. 
Sec appendix, pag. xvili. ö 
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Tuts ſuppoſed recompenſe in value is the reaſon Why the 
iſſue in tail is held to be barred by a common recovery. For, 
if the recoveree ſhould ever obtain a recompenſe in lands from 
the common vouchee (which there is a poſſibility in contem. 


plation of law, though a very improbable one, of his doing) 


theſe lands would ſupply the place of thoſe ſo recovered from 


nim by colluſion, and would deſcend to the iſſue in tail (2). 
This reaſon will alſo hold, with equal force, as to moſt re. 
mainder-men and reverſioners; to whom the poſſibility wil 
remain and revert, as a full recompenſe for the reality, which 
they were otherwiſe entitled to : but it will not always hold; 
and therefore, as Pigott ſays (a), the judges have been even 
aſtuti, in inventing other reaſons to maintain the authority of 
recoveries. And, in particular, it hath been ſaid, that, though 
the eſtate-tail is gone from the recoveree, yet it is not deſircy- 
ed, but only transferred; and ſtill ſubſiſts, and will ever con- 
tinue to ſubſiſt (by conſtruction of law) in the recoveror, his 

Heirs, and aſſigns: and, as the eſtate- tail ſo continues to ſub- 
fiſt for ever, the remainders or reverſions expedctant on the 
determination of ſuch eſtate-tail can never take place. 


To ſuch awkward ſhifts, ſuch ſubtile refinements, and ſuch 
ſtrange reaſoning, were our anceſtors obliged to have recourle, 
in order to get the better of the ſtubborn ſtatute de deni. 
The deſign, for which theſe contrivances were {et on foot, 
was certainly laudable ; the unrivetting the fetters of cltates- 
tail, which were attended with a legion of miſchiets to the 
commonwealth : but, while we applaud the end, we cannot 
but admire the means. Our modern courts of juſtice have 
indeed adopted a more manly way of treating the ſubjeQ ; by 

_ conſidering common recoveries in no other light, than as the 
formal mcde of conveyance, by which tenant in tail is enabled 
to aliene his lands. But, ſince the ill conſequences of fetteredin- 
heritances are now generally ſeen and allowed, and of courle the 
. ntility and experience ot ſetting them at liberty are apparent; it 


(z) Dr. & St. b. 1. dial. 25. (a) of com. recov, 13, 14. 
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bath often been wiſhed, that the proceſs of this conveyance was 
ſhortened, and rendered leſs ſubjeC to niceties, by either to- 


tally repealing the ſtatute de donis 3 which perhaps, by te- 


viving the old doctrine of conditional fees, might give birth to 
many litigations: or by D in every tenant in tail of full 
age the ſame abſolute fee · ſimple at once, which now he ma 

obtain whenever he pleaſes, by the colluſive fiction of a com- 
mon recovery; though this might poſſibly bear hard upon 
thoſe in remainder or reverſion, by abridging the chances the 

' would otherwiſe frequently have, as no recovery can be ſuffer- 
ed in the intervals between term and term, which ſometimes 
continue for near five months together : or, laftly, by em- 
powering the tenant in tail to bar the eſtate-tail by a ſolemn 
deed, to be made in term time and enrolled in ſome court of 
record; which is liable to neither of the other objections, and 


is warranted not only by the uſage of our American colonies, 


but by the precedent of the ſtatute (b) 21 Jac. I. c. 19. which, 
in caſe of a bankrupt tenant in tail, empowers his commiſ- 
foners to ſell the eſtate at any time, by deed indented and en- 
rolled. And if, in fo national a concern, the emoluments of 
the officers, concerned in paſſing recoveries, are thought to 


be worthy attention, thoſe might be provided for in the fees 


to be paid upon each enrollment. 


2. Tur force and effect of common recoveries may appear, 
from what has been ſaid, to be an abſolute bar not only of all 


eſtates-rail, but of remainders and reverſions expectant on the 


cetermination of ſuch eſtates, So that a tenant in tail may, by 
this method of aſſurance, convey the lands held in tail to the 
recoveror his heirs and aſſigns, abſolutely free and diſcharged 
of all conditions and limitations in tail, and of all remainders 
and reverſions. But, by ſtatute 34 & 35 Hen. VIII. c. 20. no 
recovery had againſt tenant in tail, of the king's gift, whereof 
the remainder or reverſion is in the king, ſhall bar ſuch eſtate- 
tall, or the remainder or reverſion of the crown. And by the 
ſtatute 11 Hen. VII. c. 20. no woman, after her huſband's 


death, ſhall ſuffer a recovery of lands ſettled on her by her 


* 


(b) See pag 286. 
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huſband, or ſettled on her huſband and her by any of his an- 
ceſtors, And by ſtatute 14 Eliz. c. 8. no tenant for life, of 
any ſort, can ſuffer a recovery, ſo as to bind them in remain. 
der or reverſion, For which reaſon, if there be tenant for 
life, with remainder in tail, and other remainders over, and 
the tenant for life is deſirous to ſuffer a valid recovery; either 
he, or the tenant to the praccipe by him made, muſt vouch 
the remainder-man in tail, otherwiſe the recovery is void: 
but if he does vouch ſuch remainder-man, and he appears 
and vonches the common vouchee, it is then good; for if a 
man be vouched and appears, and ſuffers the recovery to be 
had, it is as effeQual to bar the eſtate-tail as if he himſelf 
were the recoveree (c). 


Ix all recoveries it is neceſſary that the recoveree, or tenant 
to the praecipe, as he is uſually called, be actually ſeiſed 
of the freehold, elſe the recovery is void (d). For all actions, 
to recover the ſeiſin of lands, muſt be brought againſt the ac- 
tual tenant of the freehold, elſe the ſuit will loſe its effed; 
ſince the freehold cannot be recovered of him who has it not, 
And, though theſe recoveries are in themſelves fabulous and 
fictitious, yet it is neceſſary that there be aores fabulat, 
properly qualified. But the nicety thought by ſome modern 
practitioners to be requiſite in conveying the legal freehold, in 
order to make a good tenant to the praecipe, is removed by 
the proviſions of the ſtatute 14 Geo. II. c. 20. which enaQs, 
with a retroſpect and conformity to the antient rule of law (t), 
that, though the legal freehold be veſted in leſſees, yet thoſe 


who are entitled to the next freehold eſtate in remainder ot 


reverſion may make a good tenant to the praecipe : and that, 
though the deed or fine which creates ſuch tenant be ſub- 
ſequent to the judgment of recovery, yet, if it be in the ſame 
term, the recovery ſhall be valid in law : and that, though 
the recovery itſelf do not appear to beentered, or be not re- 
gularly entered, on record, yet the deed to make a tenant to 
the praecipe, and declare the uſes of the recovery, ſhall after 3 


(c) Salk, £71, | (d) Pizutt, 22, (e) Pigott. 41, Cc. 4 Burr. I. 115. 
poſſeſſion 
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poſſeſſion of twenty years be ſufficient i on behalf of 


d urchafor for valuable conſideration, that ſuch reeover 
was duly ſuffered. And this may ſuffice to give the ſtudent a 


general idea of common recoveries, the laſt ſpecies of aſſur 


ances by matter of record. 


Bzrorz I conclude this head, I muſt add a word concerning 
deeds to lead, or to declare, the uſes of fines, and of recove- 
ries, For if they be levied or ſuffered without any good conſi- 
deration, and without any uſes declared, they, like other con- 


veyances, enure only to the uſe of him who levies or ſuffers 


them (f). And if a conſideration appears, yet as the moſt 
uſual fine, © ſur cognizance de droit come ceo, c.“ conveys an 
abſolute eſtate, without any limitations, to the cognizee; and 
25 common recoveries do the ſame to the recoveror; theſe aſſur- 
ances could not be made to anſwer the purpoſe of family ſettle- 
ments, (wherein a variety of uſes and deſignations is very often 
expedient) unleſs their force and effect were ſubjected to the 
direction of other more complicated deeds, wherein particular 
uſes can be more particularly expreſſed. The fine or recovery 
itſelf, like a power once gained in mechanics, may be applied 
and directed to give efficacy to an infinite variety of movements, 
in the vaſt and intricate machine of a voluminous family ſettle- 
ment. And, if theſe deeds are made previous to the fine or 
recovery, they are called deeds to lead the uſes; if ſubſequent, 
dceds to declare them. As, if A tenant in tail, with reverſion 
tohimſelf in fee, would ſettle his eſtate on B for life, remainder 
toCin tail, remainder to D in fee; this is what by law he has 
no power of doing effectually, while his own cſtate-tail is in 
being. He therefore uſually covenants to levy the fine (or, if 
nere be any intermediate remainders, to ſuffer a recovery) to E, 
and that the ſame ſhall enure to the uſes in ſuch ſettlement men- 
tioned. This is now a deed to lead the uſes of the fine or recovery; 
and the fine when levied, or recovery when ſuffered, ſhall enure 
tothe uſes ſo ſpecified and no other. For though E, the conulee 
or recoverce, hath a fee-ſimple veſted in himſelf by the fine or 
ccovery; vet, by the operation of this deed, he becomes a 


mere 


> 
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mere inſtrument or conduit-pipe, ſeiſed only to the uſe of 
B, C, and D, in ſucceſſive order: which uſe is executed im. 
mediately, by force of the ſtatute of uſes (g). Or, if a fine 
or recovery be had without any previous ſettlement, and x 
deed be afterwards made between the parties, declaring the 
uſes to which the ſame ſhall be applied, this will be equally 
good, as if it had been expreſsly levicd or ſuffered in conſe- 
quence of a deed directing its operation to thoſe particular uſes, 
For by ſtatute 4 & 5 Ann. c, 16. indentures to declare the 
uſes of fines and recoveries, made after the fines and recoveries 
had and ſuffered, ſhall be good and effectual in law, and the 
fine and recovery ſhall enure to ſuch uſes, and be eſteemed to 


be only in truſt, notwithſtanding the ſtatute of frauds 29 Car, 


II. c. 3.enaQs, that all truſts ſhall be declared in writing, at 


(and not after} the time when ſuch truſts are created, 


(s) This doctrine may perhaps be 
more clearly illuſtrated by example. 
In the deed or marriage ſettlement in 
the appendix, N9, II. &. 2. we may ſup- 
poſe the lands to have been originally 
ſettled on Abraham and Cecilia Barker 
tor life, remainder te John Barker in 
tail, with divers other remainders over, 
reverſion to Cecilia Barker in fee; and 
now intended to be ſettled to the ſeve- 
ral uſes therein expreſſed, viz. of Abra- 


ham and Cecilia Barker till the marri- 


age; remainder to John Barker for 
life; remainder to truſtees to preſerve 
the contingent remainders; remainder 
to his widow for life, for her jointure ; 
remainder to other truſtees, tor a term 
of five hundred years; remainder to 
their firſt and other ſons in tail; re- 
mainde to cheit daughters in tail; re- 
mainder toJotn Barker in tail; remain- 
der to Cecilia Barker in fee. Now it 
is neceſſary, in order to bar the eſtate- 


tail of John Barker, and the remainder 
expectant thereon, that a recovery be 
ſuffered of the premiſes: and it i 
thought proper (for though uſual, it i 
by no means neceſſary : ſee Forreſter, 
167) that in order to make a good te- 
rant of the freehold, or tenant to the 
praccipe, during the coverture, a fne 
ſhould be levied by Abraham, Cecilia, 
and John Barker; and that the eco 
very itſelf be ſuffered againſt this te- 
nant to the praecipe, who ſhall youch 
John Barker, and thereby bar bis eltate- 
tail, and become tenant of the {ce- 
ſimple by virtue of ſuch recovery: the 
uſes of which eſtate, ſo acquired, are 
to be thoſe expreſſed in this deed. Ac- 
cordingly the parties covenant to dh 
theſe ſeveral acts: (ſee pag. viii.) ard 
in conſequence thereqf the fine and re- 
covery are had and ſuffered (Ne. IV. 
and No. V.) of which this cogveyance 
is a deed to ſtad the uſes, 
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CHAPTER THE TWENTY-SECOND. 


OF ALIENATION zr SPECIAL CUSTOM. 


E are next to conſider aſſurances by ſpecial cuſtom, ob- 
taining only in particular places, and relative only to 


a particular ſpecies of real property. This therefore is a very 


narrow title; being confined to copyhold lands, and ſuch cuſ- 


tomary eſtates, as are holden in antient demeſne, or in manors 


of a ſimilar nature: which, being of a very peculiar kind, and 
originally no more than tenancies in pure or privileged villenage, 
were never alienable by deed ; for, as that might tend to de- 
ſeat the lord of his ſigniory, it is therefore a forfeiture of a 
copyhold (a). Nor are they transferrable by matter of record, 
even in the king's courts, but only in the court baron of the 
lord. The method of doing this is generally by ſurrender ; 


though in ſome manors, by ſpecial cuſtom, recoveries may be 


ſuffered of copyholds (b) ; but theſe differing in nothing ma- 
terial from recoveries of free land, ſave only that they are not 
ſuffered in the king's courts, but in the court baron of the 
manor, I ſhall confine myſelf to conveyances by ſurrender, 
and their conſequences, 


SURRENDER, ſurſumredditis, is the yielding up of the 
eſtate by the tenant into the hands of the lord, for ſuch pur- 


Poles as in the ſurrender are expreſſed. As, it may be, to the 


ule and behoof of A and his heirs; to the uſe of his own will; 
and the like. The proceſs, in moſt manors, is, that the tenant 


(a) Tits. §. 74. | (b) Moor, 6 37. 


| comes 
0 ; 


- 
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comes to the ſteward, either in court, (or, if the cuſtom per. 
mits, out of court) or elſe to two cuſtomary tenants of the 
fame manor, provided that alſo have a cuſtom to warrant it; 
and there by delivering up a rod, a glove, or other ſymbol, 
as the cuſtom directs, reſigns into the hands of the lord, by 
the hands and acceptance of his ſaid ſteward, or of the ſaid 
two tenants, all his intereſt and title to the eſtate; in truſt to 
be again granted out by the lord, to ſuch perſons and for ſuch 
uſes as are named in the ſurrender, and the cuſtom of the ma- 
nor will warrant. If the ſurrender be made out of court, 
then, at the next or ſome ſubſequent court, the jury or ho- 
mage muſt preſent and find it upon their oaths ; which pre- 
ſentment is an information to the lord cr his ſteward of what 
has been tranſacted out of court. Immediately- upon ſuch 
ſurrender in court, or upon preſentment of a ſurrender made 
cut of court, the lord by his ſteward grants the ſame land 
again to ceſtuy que uſe, (who is ſometimes, though rather 
improperly, called the ſurrenderee) to hold by the antient rents 
and cuſtomary ſervices: and thereupon admits him tenant to 
the copyhold, according to the form and effe& of the ſurren- 
der, which muſt be exactly purſued. And this is done by de- 
livering up to the new tenant the rod, or .glove, or the like, 
in the name, and as the ſymbol, of corporal ſeifin of the 
lands and tenements. Upon which admiſſion he pays a fine 


to the lord, according to the cuſtom of the manor, and takes 
the oath of fealty. oe 


In this brief abſtract of the manner of transferring copy- 
hold eſtates we may plainly'trace the viſible footſteps of the 
feodal inſtitutions. The fief, being of a baſe nature and te- 
| ture, is unalienable without the knowlege and conſent of the 
lord. For this purpoſe it is reſigned up, or ſurrendered into 
his hands. Cuſtom, and the indulgence of the law, which 
favours liberty, has now given the tenant a right to name bis 
ſucceſſor ; but formerly it was far otherwiſe. And Iam apt 
to ſuſpect that this right is of much the ſame antiquity with 
the introduction of uſes with reſpect to freehold lands: for 
the alieneeof a copyhold had merely jus fiduciarum, for which 
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there was no remedy at law, but only by ſubpoena in chan- 
cery (c). When therefore the lord had accepted a ſurrender 


of his tenant's intereſt, upon confidence to re-grant the eſtate _ 


to another perſon, either then expreſsly named or to be after- 
wards named in the tenant's will, the chancery enforced this 
truſt as a matter of conſcience ; which juriſdiction, though 
ſeeming new in the time of Edward IV (d). was generally ac- 


quieſced in, as it opened the way for the alienation of copy- 


holds, as well as of freehold eſtates, and as it rendered the 
ſe of them both equally deviſable by teſtament. Vet, even 
to this day, the new tenant cannot be admitted but by com- 
poſition with the lord, and paying him a fine by way of ac- 
knowlegement for the licence of alienation, Add to this the 
plain feodal inveſtiture, by delivering the ſymbol of ſeiſin in 
preſence of the other tenants in open court; gu] aH 
« cel aliud corporeum quidlibet porrigitur a domino ſe inveſti- 
« turam facere dicente; quae ſaltem coram duobus vaſallis ſa- 
« [-nniter fieri debet (e) :?“ and, to crown the whole, the 
oth of fealty annexed, the very bond of feodal ſubjection. 


From all which we may fairly conclude, that, had there been 


ro other evidence of the fad in the reſt of our tenures and 
eſlates, the very exiſtence of copyholds, and the manner in 
which they are transferred, would inconteſtibly prove the very 


univerſal . reception, which this northern ſyſtem of property 


for along time obtained in this iſland 3 and which communi- 
cated itſelf, or at leaſt its ſimilitude, even to our very villeins 
and bondmen. | 


Tuts method of conveyance is ſo eſſential to the nature of 


a copyhold eſtate, that it cannot poſſibly be transferred by 
any other aſſurance. No feoſfment, fine, or recovery (in 
the king's courts) has any operation thereupon. If I would 
exchange a copyhold eſtate with another, I cannot do it by 
in ordinary deed of exchange at the common law; but we 
muſt ſurrender to each other's uſe, and the lord will 
&mit us accordingly. If I would deviſe a copyhold, I muſt 


{c' Cro, Jac. 568, (e) Feud. J. 2. f. 2. 
% Bro, Abr, tit. Tenant. percepie. 10. 
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ſurrender it to the uſe of my laſt will and teſtament ; and in 
my will I muſt declare my intentions, and name a devilee, 


who will then be entitled to admiſſion (f). 


Ix order the more clearly to apprehend the nature of thi; 
peculiar aſſurance, let us take a ſeparate view of its ſeveral 
parts; the ſurrender, the preſentment, and admittance, 


1. A SURRENDER, by an admittance ſubſequent wherety 
the conveyance is to receive its perfection and confirmation, 
is rather a manifeſtation of the alienor's intention, than 2 
transfer of any intereſt in poſſeſſion. For, till admittance of 
ceſtuy que uſe, the lord taketh notice of the ſurrenderor as his 
tenant ; and he ſhall receive the profits of the land to his own 
uſe, and ſhall diſcharge all ſervices due to the lord. Yet the 
intereſt remains in him not abſolutely, but ſub modo; for he 
cannot paſs away the land to another, or make it ſubjeQ to 
any other incumbrance than it was ſubject to at the time of the 
ſurrender. But no manner of legal intereſt 1s veſted in the 
nominee before admittance, If he enters, he is a treſpaſſer 
and puniſhable in an action of treſpaſs : and if he ſurrender; 
to the uſe of another, ſuch ſurrender is merely void, and by 
no matter ex oft ſaclo can be confirmed. For though he be 
admitted in purſuance of the original ſurrender, and thereby 
acquires afterwards a ſufficient and plenary intereſt as abſo- 
lute owner, yet his ſecond ſurrender previous to his own ad- 
mittance is abſolutely void ab initio ; becauſe at the time of 
ſuch ſurrender he had but a poſſibility of an intereſt, and 
could therefore transfer nothing: and no ſubſequent admit- 
tance can make an act good, which was ab initio void. Vet, 
though upon the original ſurrender the nominee hath but a 
- poſſibility, it is however ſuch a poſſibility, as may whenever 
he pleaſes be reduced to a certainty : for he cannot either by 
force or fraud be deprived or deluded of the effect and fruits 
of the ſurrender ; but if the lord refuſe to admit him, he 1s 
compellable to do it by bill in chancery or a mandamus (g)! 
and the ſurrenderor can in no wiſe defeat his grant; his hancs 


(f) Co. Copyh. F. 36. (s) 2 Roll, Rep. 107. 


being 


Ch. 


being 
way, 
term 
4 furt 


2. 
mano 
the {1 
good, 
And 
took t 
all po 
ſurren 
tional, 
preſen 
the ſu 
ment, 
ſuch u 
and di 
his de: 
doo, 1 
ſentme 
ſhall b 
hands t 
ſufficie 
lord ſh 
ſteware 
1s made 
a petitie 
erieved 

cht a 
look th 


Co. 
R. 
(1; Co. ( 


Vor, 


* 


Ch. 22. o TuIN es. — 8 309 


being for ever bound from diſpoſing of the land in any other 

way, and his mouth for ever ſtopped from revoking or coun- 
termending his own deliberate act (h); except in the caſe of 
ſurrender to the ufe of his will, which is always revocable(j). 


2. As to the preſentment : that, by the general cuſtom of 
manors, is to be made at the next court baron immediately aſter 
the ſurrender ; but by ſpecial cuſtom in ſome places it will be 
good, though made at the ſecond or other ſubſequent court. 
Ard it is to be brought into court by the ſame perſons that 
took the ſurrender, and then preſented by the homage ; and in- 
all points material muſt correſpond with the true tenor of the 
ſurrender itſelf, And therefore, if the ſurrender be. condi- 
tional, and the preſentment be abſolute, both the ſurrender, 
preſentment and admittance thereupon are wholly void (i) : 
the ſurrender, as being never truly preſented ; the preſent- 
ment, as being falſe ; and the admittance, as being ſounded on 
ſuch untrue preſentment, If a man ſurrenders out of court, 
and dies before preſentment, and preſentment be made after 
his death, according to the cuſtom, this 1s ſufficient (k). So 
too, if ceſtuy que uſe dies before preſentment, yet, upon pre- 
ſentment made after his death, his heir according to the cuſtom 
ſhall be admitted. The ſame law is, if thoſe, into whoſe 
hands the ſurrender is made, die before preſentment; for, upon 
ſoffcient proof in court that ſuch a ſurrender was made, the 
lord ſhall be compelled to admit accordingly. And if the 
ſteward, the tenants, or others into whoſe hands ſuch ſurrender 
made, do refuſe or neglect to bring it in to be preſented, upon 
z petition preferred to the lord in his court baron the party 
gricved ſhall find remedy. But if the lord will not do him 
:zht and juſtice, he may ſue both the lord, and them that 
los the ſurrender, in chancery, and ſhalt there find relief (1). 


100 Co. Copyh 9. 39. (k) Co. Litt. 62. 
Rep. 23, (1, Co. Copyh. §. 40. 
Co Copyh. 40. 
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Cl 
3. ADMITTANCE is the laſt ſtage, or perfection, of copy. ; 
hold aſſurances. And this is of three forts : firſt, an adnj:. 150 
tance upon a voluntary grant from the lord; ſecondly, 2 me! 
admittance upon ſurrender by the former tenant ; and thirdly, ty 1 
an admittance upon a deſcent from the anceſtor, out 
| . | In &; 
In admittances, even upon a voluntary grant from the lod, tity 
when copyhold lards have eſcheated or reverted to him, the ke | 
lord is conſidered as an inſtrument. For, though it is in hi oh 
power to keep the lands in his own hands, or to diſpoſe of then mad 
at his pleaſure, by granting an abſolute fee-ſimple, a freehold beca 
or a chattel intereſt therein; and quite to change their nature ever 
from copyhold to ſocage tenure, ſo that he may well be rut. | 
ed their abſolute owner and lord; yet, if he will ſtill continue A 
to diſpoſe of them as copyhold, he is bound to obſerve the an. mitt; 
tient cuſtom preciſcly in every point, and can neither in tenure velle 
nor eſtate introduce any kind of alteration; for that were v lunts 
create a new copyhold : wherefore in this reſpect the law at. copy 
counts him cuſtom's inſtrument. For if a copyhold for lie 10 all 
falls into the lord's hands, by the tenant's death, though tte Lats 
lord may deſtroy the tenure and enfranchiſe the land, yet if he "Fe 
grants it out again by copy, he can neither add to nor diminiſh BY 
the antient rent, nor make any the minuteſt variation in other elpeci 
reſpeQs (m): nor is the tenant's eſtate, ſo granted, ſubjed to . 
any charges or incumbrances by the lord (n). may f 
| : Leh 
Ix admiitances upon ſurrender of another, the lord is to no 1500 
intent reputed as owner, but wholly as an inſtrument : and the Far w. 
tenant admitted ſhall likewiſe be ſubjeA to no charges or it: 15 
cumbrances of the lord; for his claim to the eſtate is ſoltl 0 hi 
under him that made the ſurrender (o). RE 
(m) Co. Cop. F. 41. (o) 4 Rep. 27. Co. Lit. 53. l Cat 
(n) 8 Rep. 63. the adn 


Axd, 
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Axb, as in admittances upon ſurrenders, fo in admittances 
uhon deſcents by the death of the anceſtor, the lord is uſed as a 
mere inſtrument z and, as no manner of intereſt paſſes into him 
ty the furrender or the death of his tenant, ſo no intereſt paſſes 
out of him by the act of admittance, And therefore neither 
in the one caſe, nor the other, is any reſpect had to the quan- 
tity or quality of the lord's eſtate in the manor. For whether 
ke be tenant in fee or for years, whether he be in poſſeſſion by 
nicht or by wrong, it is not material; ſince the admit'ances 
made by him ſhall not be impeached on account of his title, 
becauſe they are judicial, or rather miniſterial, acts, which 
every lord in poſſeſſion is bound to perform (p). 


AnwiTTANCES, however, upon ſurrender differ from ad- 
mittances upon deſcent in this: that by ſurrender nothing is 
veſted in ceſſi que uſe before admittance, no more than in vo- 
luntary admittances; but upon deſcent the heir is tenant by 
copy immediately upon the death of his anceſtor: not indeed 
io all intents and purpoſes, for he cannot be ſworn on the 
homage nor maintain an action in the lord's court as tenant ; 
but io moſt intents the law taketh notièꝭ of him as of a pei fect 
rant of the land inſtantly upon the death of his anceſtor, 
eſpecially were he is concerned with any ſtranger. He may 
enter into the land before adinittance; may take the profits; 
may puniſh any treſpaſs done upon the ground (q); nay, upon 
21: tying the lord for his fine due upon the deſcent, may ſur- 


rerder into the hands of the lord to whatever uſe he picales. 


Ior which reaſons we may conclude, that the admittance of 
{2 heir is principally for the benefit of the lord, to entitle him 
to his fine, and not ſo much neceſſary for the ſtrengthening and 
omnleating the heir's title. Hence indeed an obſervation 
11. 


M1 ariſe, that if the benefit, which the heir is to receive by 
we admittance, is not equal to the charges of the fine, he will 


ep. 27. <1 Rep, 140. | (4) 4 Rev. 23. | 
| | Bb 2 never 
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never come in and be admitted to his copy hold in court; and 
ſo the lord may be defrauded of his fine. But to this we may 
reply in the words of fir Edward Coke (r), „1 aſſure myſelt, 
« if it were in the election of the heir to be admitted or not 
4e to be admitted, be would be beſt contented without admit- 
ec tance ; but the cuſtom in every manor is in this point com- 
&« pulſory. For, either upon pain of forfeiture of their copy- 
« holds, or of incurcing ſome great penalty, the heirs of copy- 
« holders, are inforced, in every manor, to come into court 
« and be admitted according to the cuſtom, within a ſhor 
« time aſter notice given of their anceſtor's deceaſe.“ 


(„) Copyh C. 41. 
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CHAPTER THE TWENTY THIRD. 


Or ALIENATION ey DEVISE. 


H laſt method of conveying real property, is by deviſe, 
or diſpoſition contained in a man's laſt will and teſta- 
ment. And, in conſidering this ſubject, I ſhall not at preſent 
enquire into the nature of wills and teſtaments, which are more 
properly the inſtruments to convey perſonal eſtates ; but only 
into the original and antiquity of deviſing real eſtates by will, 
and the conitruQtion of the ſeveral ſtatutes upon which that 
oer 15s NUW founded. | | 


Ir ſcems ſufficiently clear, that, before the conqueſt, lands 
vere deviſable by will (a). But, upon the introduction of the 
military tenures, the reſtraint of deviſing lands naturally took 
place, as a branch of the teodal doctrine of non-alienation 
«thout the conſent of the lord (b). And ſome have queſtion- 
ech whether this reſtraint (which we may trace even from the 
atent Germans) (c) was not founded upon truer principles of 
piicy, than the power of wantonly diſinheriting the heir by 
vil, and transferring the eſtate, through the dotage or caprice 
of the anceſtor, from thoſe of his blood to utter ſtrangers. 
Fur this, it is alleged, maintained the ballance of property, 
and prevented one man from growing too big or poweriul for 
-5 neighb e urs; ſince it rarely happens, that the ſame man is 


(a) Wight of tenuree. 172. 


(c) Tacit, de ner. Germ, c. 21. | 
, dee 118. 57. ' | p 
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heir to many others, though by art and management he may 
frequently become their deviſee. Thus the antient law of the 
Athenians directed that the eſtate of the deceaſed ſhould al. 
ways deſcend to his children; or, on failure of lineal deſcer. 
dants, ſhould go to the collateral relations: which had an 
admirable effect in keeping up equality and preventing the 
accumulation of eſtates. But when Solon (d) made a fligh 
alteration, by permitting them (though only on failure of iſſug) 
to diſpoſe of their lands by teſtament, and deviſe away eſtate, 
from the collateral heir, this ſoon produced an exceſs of wealth 
in ſome, ard of poverty in others: which, by a natural pro- 
greſſion, firſt produced popular tumults and diſſentions; an 
theſe at length ended in tyranny, and the utter extinction af 
liberty: which was quickly followed by a total ſubverſicn of 


their ſtate and nation. On the other hand, it would row 


ſeem hard, on account of ſome abuſes, (which are the natural 
conſequence of free agency, when coupled with human infr. 
mity) to debar the owner of lands from diſtributing them aſter 
his death, as the exigence of his ſanuly affairs, or the juſice 
due to his creditors, may perhaps require. And this power, 
if prudently managed, has with us a peculiar propriely ; by 
preventing the very evil which reſulted from Sclun's inflity- 
tion, the too great accumulation of property: which s the 
nature] conſequence of our doctrine of ſucceſſion by primoge- 
niture, to which the Athenians were ſtrengers. Of this ac- 
cumulation the ill effects were ſeverely felt even in the fecda 
times ; but it ſhould always be ſtrongly diſcouraged in a con- 
mercial country, whoſe welfare depends on the rumber of 


moderate fortunes engaged in the extenſion of trade. 


Rowrver this be, we find that, by the common law: 6 
England ſince the conqueſt, no eſtate, greater than for term of 
years, could be diſpoſed of by teſtament (o); except only in 
Kent, and in ſome antient burghs, and a few particular manors, 
where their Saxon immunities by ſpecial indulgence ſubſiſlecſ j 


(4) Pintarch, in vita Solon, 


) Litt. §. 167. 1 Inſt, 111. 
(e) 2 laut. 7. | e 0p” 
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And though the feodal reſtraint on alienations by deed vaniſhed 
very early, yet this on wills continued for ſome centuries after; 
om an apprehenſion of infirmity and impoſition on the teſta- 
lor in extremis, which made ſuch deviſes ſuſpicious (g). Be- 
ſides, in deviſes there was wanting that general notoriety, and 


public deſignation of the ſucceſſor, which in deſcents is appa- 


rent to the neighbourhood, and which the ſimplicity of the 
common law always required in every transfer and new aC- 


quiſition of property. 


Bur when eccleſiaſtical ingenuity had invented the doQrine 


of uſes, as a thing diſtinct from the land, uſes began to be de- 


ned very frequently (h), and the deviſee of the uſe could in 
chancery compel its execution, For it is obſerved by Gil- 
bert (j), that, as the popiſh clergy then generally ſate in the 
court of chancery, they conſidered that men are moſt liberal 
when they can enjoy their poſſeſſions no longer; and therefore 
at their death would chooſe to diſpoſe of them to thoſe, who, 
according to the ſuperſtition of the times, could intercede for 
their happineſs, in another world. But, when the ſtatute of 
ues () had annexed the poſſeſſion to the uſe, theſe uſes, being 
row the very land itſelf, became no longer deviſeable : which 
might have occaſioned a great revolution in the law of deviſes, 
had not the ſtatute of wills been made about five years after, 
diz. 32 Hen, VIII. c. 1. explained by 34 Hen. VIII. c. 5. 
nich enacted, that all perſons being ſeiſed in fee- ſimple (ex- 
cp: feme-coverts, infants, idiots, and perſons of nonſane me- 
mory) might by will and teſtament in writing deviſe to any 
ot-er perſon, but not to bodies corporate, two thirds of their 
lands, tenements, and hereditaments, held in chivalry, and the 
hole of ihoſe held in ſocage: which now, through the altera- 
tv of tenures by the ſtatute of Charles the ſecond, amounts 


o the whele of their landed property, except their copy hold 


[fnements, 


Corror 1T1ONS were excegted in theſe ſtatutes, to prevent 
xenon of gits in mortmain . but nuW, by con!trucion 


18 


'Ganv.l . c. 1. (1) 1 deviſes. 7. 


oo Vow, 114. ; (1) 27 Hen, VIII. c. 10. 
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of the ſtatute 43 Eliz. c. 4. it is held, that a deviſe to a corpo- 
ration for a charitable uſe is valid, as operating in the nature of 
an appointment, rather than of a begneſi, And indeed the 
piety of the judges hath formerly carried them great lengths in 
ſupporting ſuch charitable uſes (x); it being held that the 
ſtatute of Elizabeth, which favours appointments to charities, 
ſuperſedes and repeals all former ſtatutes (I), and ſupplies all 
defects of aſſurances (m): and therefore not only a deviſe to 
a corporation, but a deviſe by a copyhold tenant without ſur. 


rendering to the uſe of his will (n), and a deviſe (nay even a 


ſettlement) by tenant in tail without either fine or recovery, if 
made to a charitable uſe, are good by way of appointment (6), 


Wir n regard to deviſes in general, experience ſoon ſhewed 
how difficult and hazardous a thing it is, even jn matters of pub- 
lic utility, to depart from the rules of the common law; which 
are ſo nicely conitruacd and ſo artificially connected together, 
that the leaſt breach in any one of them diſorders for a time the 
texture of the whole. Innumerable frauds and perjurics vere 
quickly introduced by this parliamentary method of inheri- 

tance : for ſo looſe was the conſtruction made upon this add by 
the courts oi law, that bare notes in the hand writing of another 
perſon were allowed to be good wills within the ſtatute (p), 
To remedy which, the ſtatute of frauds and perjuries, 29 Car. 
II. c. 3. directs, that all deviſes of lands and tenements ſhall 
not only be in writing, but ſigned by the teſtator, or ſome other 
pci ſon in his preſence, and by his expreſs direction; and be 
tub{cribed, in his preſence, by three or four credible witneſſc, 
And a ſimilar ſolemnity is requiſite for revoking a deviſe. 


Ix the conſtruQion of this laſt ſtatute, it has been adjudged 
that the teſtator's name, written with his own hand, at the be- 
ginning of his will, as, „“ John Mills do make this my lall 


(«) Ch. Prec. 272. (n) Moor. 890. 

fl, Giih, Rep. 45. 1 P. Wms. 248, (% 2 Vern. 453. Ch. Prec. 16, 

(m) Lukc's charit. ules, B4 (p) Dyer 72. Cro, Elis. 109. 1 
| « WI 
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« will and teſtament,” is a ſufficient ſigning, without any 
name at the bottom (q); though the other is the {ater way. 
. has alſo been determined, that though the witneſſes muſt all 
ſee the teſtator ſign, or at leaſt acknowlege the ſigning, yet 
they may do it at different times (r). But they muſt all ſub- 
ſcribe their names as witneſſes in bis preſence, leſt by any poſ- 1 
ſibility they ſhould miſtake the inſtrument (s). And, in one = 
caſe determined by the court of king's- bench (t), the judges 

were extremely ſtrict in regard to the credibility, or rather 

the competency, of the witneſſes; for they would not allow 

any legatee, nor by conſequence a creditor, where the legacies 

and debts were charged on the real eſtate, to be a competent 

witneſs to the deviſe, as being too deeply concerned in intereſt | 

not to wiſh the eſtabliſhment of the will; for, if it were eſta- 
bliſhed, he gained a ſecurity for his legacy or debt from the 1 

rcal eſtate, whereas otherwiſe he had no claim but on the per- 22 
ſonal aſſets. This determination however alarmed many pur- 7 
chaſors and creditors, and threatened to ſhake moſt of the 

titles in the kingdom, that depended on deviſes by will. For, 

if the will was atteſted by a fervant to whom wages were due, 

by the apothecary or attorney whoſe very attendance made 

them creditors, or by the miniſter of the pariſh who had any 

demand tor tithes or eccleſiaſtical dues, (and theſe are the per- 

ſons moſt likely to be preſent in the teſtator's laſt illneſs) and 

i in ſuch caſe the teſtator had charged his real eſtate with the 

payment of his debts, the whole will, and every diſpoſition 

therein, fo far as related to real property, were held to be * 

terly void. This occaſioned the ſtatuie 25 Geo. II. c. 6 

which reſtored both the competency and the credit of ſuch Pag 

gatees, by declaring void all legacies given to witneſſes, and p 
thereby removing all poſſibility of their intereſt affecting their 
teſtimony, The ſame ſtatute likewiſe eſtabliſhed the compe- 

tency of creditors, by direQing the teſtimony of all ſuch cre- 

dun ts to be admitted, but leaving their credit (like that of all 

eiter witneſles) to be conſidered, on a view of all the circum- 
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ſtances, by the court Hey jury before whom ſuch will ſhall be 
conteſted. And in a much later caſe (u) the teſtimony of three 
Witneſſes, who were creditors, was held to be ſufficiently cre. 

dible, though the land was charged with the payment of debts; 

and the reaſons of the former determination were adjudged to 
be inſufficient, 


ANOTHER inconvenience was found to attend this new me. 
thod of conveyance by deviſe ; in that creditors by bond and 
other ſpecialties, which affected the Heir provided he had aſſets 
by deſcent, were now detrauded of their ſecurities, not having 
the ſame remedy againſt the devi/ee of their debtor. To ob- 
viate which, the ſtatute 3& 4 W. & M. c. 14. hath provided, 
that all wills, and teſtaments, limitations, diſpoſitions, ard 
appointments of real eſtates, by tenants in fee- ſimple or having 
power to diſpoſe by will, ſhall (as againſt ſuch creditors only) 
be deemed to be fraudulent and void: and that ſuch creditors 
may maintain their actions jointly againſt both the heir ard 
the deviſce. 


Aw of lands, made by the permiſſion and under the 
control of theſe ſtatutes, is conſidered by the courts of law not 
ſo much in the nature of a teſtament, as of a conveyance de- 
claring the uſes to which the land ſhall be ſubject: with this 
difference, that in other conveyances the actual ſubſcription 
of the witneſſes is not required by law (w), though it is prudent 
for them ſo to do, in order to aſſiſt their memory when living, 
and to ſupply their evidence when dead; but in deviſes of 
lands ſuch ſubſcription is now abſolutely neceſſary by ſtatute, 
in order to identify a conveyance, which in its nature can 
never be ſet up till after the death of the deviſor. And upon 
this notion, that a deviſe affecting lands is merely a ſpecies of 
conveyance, is founded this diſtinction between ſuch deviſes 
and teſtaments of perſonal chattels; that the latter will operate 
upon whatever the teſtator dies poſſeſſed of, the former only 
upon ſuch real eſtates as were his at the time of executing and 
publiſhing his will (x). Wherefore no after-purchaſed lands 


(u) M. 31 Geo. II. 4 Burr, I, 430, (x) 1 P. Wms. 575. 
(w) Sce pag. 307. 


will 
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will paſs under ſuch deviſee (y), unleſs, ſubſequent to the pur- 
chaſe or contract (z), the deviſor re-publiſhes his will (a). 


Wr have now conſidered the ſeveral ſpecies of common aſ- 
ſurances, whereby a title to lands and tenements may be tranſ- 
ferred and conveyed from one man to another. But, before 
we conclude this head, it may not be improper to take notice 
of a few general rules and maxims, which have been laid down 
by courts of juſtice, for the conſtruction and expoſition of 
them all, Theſe are, 


1. THAT the conſtruction be favourable, and as near the 
minds and apparent intents of the parties, as the rules of law 
will admit (b). For the maxims of law are, that «© verba in- 
« ſentiani debent inſervire; and“ benigne interpretamur char- 
« tas propter ſimplicitatem laicorum.” And therefore the 
conſtruction muſt alſo be reaſonable, and agreeable to common 
underſtanding (c). | 
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2. Tnar guoties in verbis nulla eſt ambiguitas, ibi nulla 
extsſitio contra verba fienda eſi (d): but that where the inten- 
ian is clear, too minute a ſtreſs be not laid on the ſtrict and 
preciſe ſiguification of awards ; nam qui baeret in litera, haeret 
ir cortice, Therefore, by a grant of a remainder a reverſion 
may well paſs, and e converſe (e). And another maxim of 
law is, that ““ mala grammatica non vitiat chartam ;”* neither 
{ie Engliſh nor bad Latin will deſtroy a deed (f). Which . 

jrhaps a claſſical critic may think to be no unneceſſary cau= 1 
_ 
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1. TraT the conſtruction be made upon the entire deed, 
ar not merely upon disjointed parts of it. Nam ex antece- 


U Hoe, 228. 11 Mod. 127. c) 1 Bulftr. 1753. Hob. 304. [FLY 
. 1 Cb. Caf. 39. 2 Ch. Cal, 144 (6) 2 Saund. 157. | 1 

(E Sal 8 (e) Hob. 27. N 14 

L, And ; (f) 10 Rep. 133: Co. L.itt. 223. i 


2 Show. 33.4. 
« dentibus 
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cc dentibus et conſequentibus fit optima interpretatio (g). And 
therefore that every part of it, be (if poſſible) made to take 
effect; and no word but what may operate in ſome ſhape ot 
other (h).“ Nam verba debent intelligi cum effeflu, ut 1; 
cc nagis valeat quam pereat (i).“ | | 


4. THAT the deed be taken moſt ftrongly againſt him that 


is the agent or contractor, and in favour of the other party, 


Verba fortius accipiuntur contra proferentem.” Por the 
principle of ſelt-prefervation will make men ſufficiently careful, 
not to prejudice their own intereſt by the too extenſive mean- 
ing of their words; and hereby all manner of deceit in any 
grant is avoided ; for men would always affect ambiguous and 
intricate expreſſions, provided they were afterwards at libert 

to put their own conſtruction upon them. But here a diſtinc- 
tion muſt be taken between an indenture and a deed poll: for 
the words of an indenture, executed by both parties, ate to 
be conſidered as the words of them both; for, though deliver- 
ed as the words of one party, yet they are not his words only, 
but the other party hath given his conſent to every one of them, 
But in a deed poll, executed only by the grantor, they are 
the-words of the grantor only, and ſhall be taken moſt ſtrongly 
againſt him (k). However, this, being a rule of ſome ſtrifneh 
and rigour, is the laſt to be reſorted to, and is never to be re- 


lied upon, but where all other rules of expoſition fail (). | 


5. THAT, if the words will bear two ſenſes, one agreeable 
to, and another againſt, law ; that ſenſe be preferred, which 
is moſt agreeable thereto (m). As if tenant in tail lets a leaſe 
for life generally, it ſhall be conſtrued for his own life only, 
for that ſtands with the law; and not for the life of the leſ- 
ſee, which is beyond his power to grant. 


(8) 1 Bulſtr. ror. | (k) Bid. 134. 
(h) 1 P. Wms. 457. (1) Bacon's Elem, c. 3. 
(i) Plowd. 156. (m) Co, Litt. 42. 
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6. THaT, in a deed, if there be two clauſes fo totally re- 
pup nant to each other, that they cannot ſtand together, the 
firſt ſhall be received and the latter rejected (n): wherein it 
differs from a will; ſor there, of two ſuch repugnant clauſes 
the latter ſhall ſtand (o). Which is owing to the different na- 
tures of the two inſtruments ; for the firſt deed, and the laſt 
will are always moſt available in law. Yet in both caſes we 
ſhould rather attempt to reconcile them (p). 


. THaT a deviſe be moſt favourably expounded, to pur- 
ſac if poſſible the will of the deviſor, who tor want of advice 
or learning may have omitted the legal and proper phraſes. 
And therefore many times the law diſpenſes with the want of 
words in deviſes, that are abſolutely requiſite in all other in- 
fruments. Thus a ſee may be conveyed without words of in- 
keritance (q) ; and an eftate-tail without words of procrea- 
tion (t). By a will alſo an eſtate may paſs by mere implica- 
tion, without any expreſs words to direct its courſe. As, 
where A deviſes lands to his heir at jaw, alter the death of his 
wiſe: here, though no eſtate is given to the wife in expreſs 
terms, yet ſhe ſhall have an eſtate tor life by implication (s); 
for the intent of the teſtator is clearly to poſtpone the heir till 
after her death; and if ſhe does not tak it, nobody elſe can. 
So alſo, where a deviſe is of black-acre to A and of white» 
acre to B in tail, and if they both dic without iſſue, then to 

Cin fee: here A and B have croſs remainders by implica- 
tion, and on the failure of cither's iſſue, the other or his iſſue 
ſhall take the whole ; and C's remainder over ſhall be poſt- 
poned till the iſſuc ot both fh tail (it), But, to avoid con- 
fuſion, no croſs r1emainders are allowed between more than 
wo deviſees (u) : ard, in general, where any implications 


7 


are allowed, they muſt be ſuch as are neceſſary (or at leaſt 


(n) Hardy, 04. . (+) 1 Ventr. 376. 
(e) Co. .. 1h „) F eem. 254 | 
(p) ©: 820. i Vern, $6, (u) C. Jac, 636. 1 Ventr. 224. 


(4) 2 Show. 139 
(cr) &. e 7 EW a ; 
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highly probable) and not merely poſſible implications (w), 
And herein there is no diſtinction between the rules of lay 
and of equity ; for the will, being conſidered in both court; 
In the light of a limitation to uſes (x), is conſtrued in each 
with equal favour and benignity, and expounded rather on it; 
own particular circumſtances, than by any general rules of 
"poſitive law. 4 


Axp thus we have taken a tranſient view, in this and the 
three preceding chapters, of a very large ard diffuſive ſubjed, 
the doctrine of common aſſurances : which concludes our ob- 
ſervations on the title to things real, or the means by which 


they may be reciprocally loſt and acquired. W ehave before con- 


fidered the eflates which may be had in them, with regard i 
their duration or quantity of intereſt, the time of their enjoy. 
ment, and the number and connexions of the perſons entitled 
to hold them: we have examined the tenures, both antient 
and modern, whereby thoſe eſtates have been, and are nov, 
holden: and have diſtinguiſhed the object of all theſe enqui- 
Ties, namely, things real, into the corporeal or ſubſtantia], 
and incorporeal or ideal kind ; and have thus conſidered the 
rights of real property in every light wherein they are con- 


templated by the laws of England. A ſyſtem of laws, that 


differs much from every other ſyſtem, except thoſe of the 
ſame feodal origin, in its notions and regulations of landed 
eſtates ; and which therefore could in this particular be very 
ſeldom compared with any other. | 


Tux ſubject, which has thus employed our attention, is of 
very extenſive uſe, and of as extenſive variety. And yet, | 
am afraid, it has afforded the ſtudent leſs amuſement and plez- 
ſure in the purſuit, than the matters diſcuſſed in the preceding 
volume. To fay the truth, the vaſt alterations which th: 

doctrine of real property has undergone from the conqueſt to 
the preſent time; the infinite determinations upon points that 
continually ariſe, and which have been heaped one upon an- 


() Vaugh. 262. | (x)-Fizg, 236. 11 Mod, 163. 
| | | _ other 
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other for a courſe of ſeven centuries, without any order or 
method; and the multiplicity of acts of parliament which 
have amended, or ſometimes only altered, the common law; 
theſe cauſes have made the ſtudy of this branch of our national 
juriſprudence a little perplexed and intricate. It hath been 
my endeavour principally to ſele & ſuch parts of it, as were 
of the moſt general uſe, where the principles were the moſt 
 {imple, the reaſons of them the moſt obvious, and the prac- 
tice the leaſt embarraſſed. Yet I cannot preſume that I have 
always been thoroughly intelligible to ſuch of my readers, as 
were before ſtrangers even to the very terms of art, which I 
have been obliged to make uſe of : though, whenever thoſe 
have firſt occurred, I have generally attempted a ſhort expli- 
cation of their meaning. Theſe are indeed the more nume- 
tous, on account of the different languages which our law has 
at different periods been taught to ſpeak ; the difficulty ariſing 
from which will inſenſibly diminiſh by uſe and familiar ac- 
quaintance. And therefore I ſhall cloſe this branch of our 
enquiries with the words of fir Edward Coke (y): “ albeit the 
te ſtudent ſhall not at any one day, do what he can, reach to 
« the full meaning of all that is here laid down, yet let him no 
« way diſcourage himſelf, but proceed ; for cn ſome other 
day, in ſome other place,” (or perhaps upon a ſecond pe- 
ruſal of the ſame) © his doubts will be probably removed.” 


(y) Proeme to 1 Inſt, 


CHAPTER 
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CHAPTER THE TWENTY FOURTH. 


4 


or THINGS PERSONAL. 


DER the name of things perſonal are included al 

ſorts of things moveabJe, which may attend a man's per- 
ſon wherever he goes; and therefore, being only the objects 
of the. law while they remain within the Timits of its juriſdic- 
tion, and being alſo of a periſhable quality, are not eſteemed 
of ſo high a nature, nor paid ſo much regard to by the law, 25 
things that are in their nature more permanent and immne- 
able, as lands, and houſes, and the profits iſſuing thereout, 
Theſe being conſtantly within the reach, and under the pro- 
tection of the law, were the principal favourites of our firſt 
legiſlators : who took all imaginable care in aſcertaining the 
rights, and direQing the diſpoſition, of ſuch property as they 
{magined to be laſting, and which would anſwer to poſterity 
the trouble ard pains that their anceſtors employed about 
them; but at the ſame time entertained a very low and con- 
temptuous opinion of all perſonal eſtate, which they regarded 
only as a tranſient commodity. The amount of it indeed 
was, comparatively, very trifling, during the ſcarcity of 
money and the ignorance of luxurious refinements, which 
prevailed in the feodal ages. Hence it was, that a tax of the 
fifteenth, tenth, or ſometimes a much larger proportion of 
all the moveables of the ſubject, was frequently laid witi- 
out ſcruple, and is mentioned with much unconcern by 
our antient hiſtorians, though now it would juſtly alarm 
our opulent merchants and ſtockholders. And hence like- 


wiſe may be derived the frequent forfeitures inflited 1 
| the 
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he common law, of all a man's goods and chattels, for miſ- 
behaviours and inadvertencies that at preſent hardly ſeem to 
deſerve ſo ſevere a puniſhment. Our antient law-books, 


which are founded upon the feodal proviſions, do not therefore 


often condeſcend to regulate this ſpecies of property. There 
is not a chapter in Britton or the mirror, that can fairly be re- 
fcrred to this head; and the little that is to be found in Glan- 
vil. Bracton, and Fleta, ſeems principally borrowed: from the 


civiiians. But of- later years, ſince the introduction and ex- 


tenſion of trade and commerce, which are entirely occiipied 
in this ſpecies of property, and have greatly augmented its 
quantity and of courſe its value, we have learned to conceive 
different {eas of it. Our courts now regard a man's perfonalt y 
in a light nearly, if not quite, equal to his realty : and have 
adopted a more enlarged and leſs technical mode of conſidering 


the one than the other; frequently drawn from the rules 


which they found already eſtabliſhed by the Roman law, 
wherever thoſe rules appeared to be well-grounded and appoſite 
to the caſe in queſtion, but principally from reaſon and conve- 
nience, adapted to the circumſtances of the times ; preterving 
withal a due regard to antient uſages, and a certain feodal 
tincture, which is {till to be ſound in ſome branches of perſo- 
nal property, | 


Bur things perſonal, by our law, do not only actude things 

miveable, but alſo ſomething more : the whole of which is 
conprehended under the general name of chattels, catalla ; 
which, fir Edward Coke ſays (a), is a French word ſignify- 
ing good;, And this is true, if underſtood of the Norman dia- 
ect; for in the grand couftumier (b), we find the word chattels 
uſed and ſet in oppoſition to a fief or feud ; fo that not only 
goods, but whatever was not a ſeud, were accounted chattels. 
Ardit is, I apprehend, in the ſame large, extended, negative 
ſenſe, that our law adopts it; the idea of goods, or moveables 
only, being not ſufficiently comprehenſive to take in every 


(a) 1 laſt. 118, (b) c. 87. 
Vol. II. | On thing 
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thing that our law conſiders as a chattel intereſt. For ſince, 


as the commentator on the couſtumier obſerves, there are two 
requiſites to make a fief or heritage, duration as to time, and 
immobility with regard to place; whatever wants either of 
theſe qualities is not, according to the Normans, an herita 
or fief (c); or, according to us, is not a real eſtate : the con- 
ſequence of which in both laws is, that it muſt be a perſona 
eſtate, or chattel. 


CHATTELS therefore are diſtributed by the law into two 
kinds ; chattels rea/, and chattels perſonal. 


1. CHATTELS real, ſaith fir Edward Coke (d), are ſuch as 
concern, or favour of, the realty ; as terms for years of land, 
wardſhips in chivalry (while the military tenures ſubſiſted) the 
next preſentation to a church, eſtates by ſtatute-merchant, 
ſtatute-ſtaple, elegit, or the like; of all which we have already 
ſpoken. And theſe are called real chattels, as being intereſt; 
iſſuing out of, or annexed to real eſtates ; of which they have 
one quality, viz. immobility, which denominates them re; 
but want the other, viz. a ſufficient, legal, indeterminate dura- 
tion: and this want it is, that conſtitutes them chattels. The 
utmoſt period for which they can laſt is fixed and determinate, 
either for ſuch a ſpace of time certain, or till ſuch a particular 
ſum of money be raiſed out of ſuch a particular income; (0 
that they are not equal in the eye of the law to the lou 
eſtate of freehold, a leaſe for another's life : their tenants 
were conſidered, upon feodal principles, as merely bailifls cr 
farmers; and the tenant of the freehold might at any time 
have deſtroyed their intereſt, till the reign of Henry VIII. (e. 
A freehold, which alone is a real eſtate, and ſeems (as has 
been ſaid) to anſwer to the fief in Normandy, is conveyed by 


. corporal inveſtiture and livery of ſeiſin; which gives the 


tenant ſo ſtrong a hold of the land, that it never after can 


(e) Cateux font meubler et immeubles: tent ce qui neſt eint en heritage. II. 


ficemme wrais meubler ſent qur tranſ= Will, Nothi. c. 4. apud Du Frelve. ll, 


porter /+ pruveut, et enſuivir le corps; 40g. 
immeubler jort cheſes qui ne peuvent en- (d) 1 Inft. 118. 
ſuirvir le corps, xitſire tranſerteet et (e) See pag. 141, 142. 
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be wreſted from him during his life, but by his own act, of 
voluntary transfer or of forfeiture; or elſe by the happening of 
ome future contingency, as in eſtates pur auter vie, and the 


%terminable freeholds mentioned in a former chapter (f). And 


»ven theſe, being of an uncertain duration, may by poſſihility 
1:4 for the owner's life; for the law will not pre- ſuppoſe the 


contingency to happen before it actually does, and till then 


the eſtate is to all intents and purpoſes a life eſtate, and there- 
fore à freehold intereſt. On the other hand, a chattel intereſt 
in lands, which the Normans put in oppoſition to fief, and we 
o freehold, is conveyed by no ſeiſin or corporal inveſtiture, 


but the poſſeſſion is gained by the mere entry of the tenant 
himſelf ; and it is ſure to expire at a time prefixed and deter- 
mined, if not ſooner. Thus a leaſe for years muſt neceſſarily 


fail at the end and completion of the term; the next preſenta- 
tion to a church is ſatisfied and gone the inſtant it comes into 
roſſeſſion, that is, by the firſt avoidance and preſentation to 
the living; the conditional eſtates by ſtatutes and eleg:it are 
(termiried as ſoon as the debt is paid; and fo guardianſhips 
n chivalry were ſure to expire the moment that the heir came 
of age. And if there be any other chattel real, it will be 
und to correſpond with the reſt in this eſſential quality, that 
duration is limited to a time certain, beyond which it can- 
rot ſubſiſt. | 


2 ChaTTELs perſonal are, properly and ſtrictly ſpeaking, 
things moveable 5 winch may be annexed to or attendant on 
the oorion of the owner, and carried about with him from one 
bart of the world to another. Such are animals, houſhold- 
gußß, money, jewels, corn, garments, and every thing elſe 
can properly be put in motion, and transferred from place 
' plice. And of this kind of chattels it is, that we are prin- 
cipal'y ro ſpeak in the remainder of this book; having been 
mavoidably led to conſider the nature of chattels real, and 


lier ine dents, in the former chapters which were employed 


(F) pag. 121. 
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upon real eſtates : that kind of property being of a mongrel 
amphibious nature, originally endowed with one of the cha- 
racteriſtics of each ſpecies of things; the immobility of things 
real, and the precarious duration of things perſonal, 


Cnarr EL intereſts being thus diſtinguiſhed and diſtributed, 


it will be proper to conſider, firſt, the nature of that proper, 


or dominion, to which they are liable ; which muſt be princi- 
pally, nay ſolely, referred to perſonal chattels: and, ſecond. 
ly, the title to that property, or how it may be loſt and ac. 
quired. Of each of theſe in its order. 


CHArTER 


of THINGS . 


— 


CHAPTER THE TWENTY-FIFTH. 


7 


Or PROPERTY NW THINGS PERSONAL, 


ROPERT V, in chattels perſonal, may be either in pe/- 
/eſſion ; which is where a man hath not only the right to 
enjoy, but hath an actual enjoyment of, the thing: or elle it 
is in ation ; where a man hath only a- bare right, without 
any occupation or enjoyment. And of theſe the former, or 


property in poſſeſſion, is divided into two ſorts, an abſolute and 


Fe property. 


I. FigsT then of property in poſſeſſion abſealute ; ; which is 
where a man hath, ſolely and excluſively, the right, and alſo 
the occupation, of any moveable chattels; ſo that they cannot 
be transferred from him, or ceaſe to be his, without his own 


2Q or default. Such may be all inanimate things, as goods, 
plate, money, jewels, implements of war, garments, and 


the like; ſuch alſo may be all vegetable productions, as the 


fruit or other parts of a plant, when ſevered from the body of 


it; or the whole plant itſelf, when ſevered from the ground; 
none of which can be moved out of the owner's poſſeſſion 
without his own act or conſent, or at leaſt without doing him 
an injury, which it is the buſineſs of the law to prevent or 
remedy. Of theſe therefore there remains little to be ſaid, 


zur with regard to animals, which have in themſelves 2 
nciple and power of motion, and (unlefs particularly con- 
ined) can convey themſelves from one part of the world to 


= Ce another, 
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another, there is a great difference made with reſpect to thei; 
ſeveral claſſes, not only in our law, but in the law of natyre 
and of all civilized nations, They are diſtinguiſhed into ſuch 
as are domitae, and ſuch as are ferae naturae ; ſome being ef 
a tame, and others of a wild diſpoſition. In ſuch as are of ; 
nature tame and domeſtic, (as horſes, kine, ſheep, ponltr, 
and the like) a man may have as abſalute a property as in any 
- inanimate things; becauſe theſe continue perpetually in lj; 
occupation, and will not ſtray from his houſe or perſon, une 
by accident or fraudulent enticement, in either cf which caſt 
the owner does not loſe his property (a): in which our lar 
agrees with the laws of France and Holland (b). The tes. 
ing, or forcible abduction, of ſuch property as this, is 21 
felony ; for theſe are things of intrinfic value, ſerving for th: 
food of man, or elſe for the uſes of huſbandry (c). But n 
animals fcrae naturae a man can have no abſolute property. 


Or all tame and domeſtic animals, the brood belongs to 
the ownerof thedam or mother; the Engliſh law agreeing with 
the civil, that“ partus ſequitur ventrem“ in the brute crez- 
tion, though for the molt part in the human ſpecies it diſallow; 
that maxim. And therefore in the laws of England (d), 2 
well as Rome (e), «/ eguam meam equus tuus prargnanten 
&« fecerit, non eft tuum ſed meum quod natum ef!.” And, for 
this, Puſfendort (f] gives a ſenſible reaſon : not only becaule 


the male is frequently unknown ; but alſo becauſe the dam, cart 

during the time of her pregnancy, is almoſt uſcleſs to the pio- hea 

prietor, and muſt be maintained with greater expenſe and as | 

care: Wherefore as her owner is the loſer by her pregnancy, Lat 

he ought to be the gainer by her brood. An exception to this tort 

rule is in the cafe of young cygnets ; which belong equally to ther 

ö the owner of the cock and hen, and ſhall be divided between thei 

4 them (g). But here the reaſons of the general rule cea!!, mil. 

= 5 | Pp man 

7 3 ä | abt 
14 (a) 2 Mod. 519. (e) Ff. 6. 1. 8. . 

(b) Penn. in Iaſt. l. 2. lit. 1. F. 16, (f) L. ot N. l. 4. c. 7. Ne” we 

| (c 1 Hal. P. C. g11, 812. | (g) 7 Rep. 17. | time 


| (d) Bro, Mor. tit. Properice. 20. : 
and args 
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and“ ceſſante ratione ceſſat et ipſa lex: for the male is well 
:nown, by his conſtant aſſociation with the female; and for 
me ame reaſon the owner of the one doth not ſuffer more 
Jifadvantage, during the time of pregnancy and nurture, than 
the owner of the other. | 


Hl. OTHxR animals, that are not of a tame and domeſtic 
nature, are either not the objects of property at all, or elſe 


{all under our other diviſion, namely, that of qualified, limited, 


or ſpecial property: which 1s ſuch as is not in its nature per- 
manent, but may ſometimes ſubſiſt, and at other times not 
ſubſiſt. In diſcuſſing which ſubject, I ſhall in the firſt place 
ſhew, how this ſpecies of property may ſubſiſt in ſuch animals 
a5 are ſerae naturae, or of a wild nature: and then, how it 
may ſubſiſt in any other things, when under particular circum- 
ſtarces. | 


FinsT then, a man may be inveſted with a qualified, but 
not an abſolute, property in all creatures that are ferae natu- 


ra, either per induſiriam, propter impotentiam, or propter 


trivilegium. 


l. A QUALIFIED property may ſubſiſt in animals ferae- 


naturae, per induſtriam bominis : by a man's reclaiming and 
making them tame by art, induſtry, and education; or by fo 
conhning them within his own immediate power, that they 


carnot eſcape and uſe their natural liberty. And under this 


head ſome writers have ranked all the former ſpecies of animals 
a ave mentioned, apprehending none to be originally and 
utally tame, but only made ſo by art and cuſtom : as, 
ries, line, and other cattle ; which, if originally left to 
themſelves, would have choſen to rove up and down, ſeeking 
ner food at large, and are only made domeſtic by uſe and fa- 
milaritv, and are therefore, ſay they, called manſueta, guaſe 
nanut afſueta, But however well this notion may be founded, 
ra Ted conſidered, our law apprehends the moſt obvious 
lt action to be, between ſuch animals as we generally ſee 
time, and are therefore ſeldom, if ever, found wandering at 
ages which it calls domitae naturae; and ſuch creatures as 
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are uſually found at liberty, which are therefore ſuppoſed to 
be more emphaticailyFerae naturae, though it may happen that 
the latter ſhall be ſometimes tamed and confined by the art ard 


induſtry of man. Such as are deer in a park, hares or rabbe;; 


in an incloſed warren, doves in a dovehouſe, pheaſants or par- 
tridges in a mew, hawks that are fed and commanded by their 
owner, and fiſh in a private pond or in trunks, Theſe are nu 
longer the property of a man, than while they continue in ki; 
keeping or actual poſſeſſion : but, if at any time they regzin 
their natural liberty, his property inſtantly ceaſes ; ule; 
they have animum revertendi, which is only to be known by 
their uſual cuſtom of returning (h). A maxim which is bor. 
rowed from the civil law (i) ; “ revertend! animum videntur 
cc deſinere habere tunc, cut; revertendi conſuetudinem deſer.- 
&« erint.” The law therefore extends this poſſeſſion farts: 


than the mere manual occupation; for my tame hawk tha: 


is purſuing his quarcy in my preſence, though he is at liber 
to go where he plcaſes, is nevertheleſs my property; for ke 
hath animum revertendi. So are my pigeons, that are flying 
at a diſtance from their home (eſpecially of the carrier kind) 
and likewile the deer that is chaſed out of my park or ferc?, 
and is inſtantly purſued by the keeper or foreſter : all which 
remain fill in my poſſeſſion, and I fiill preſerve my qualited 
property in them. But if they ſtray without my knowlege, 
and do not return in the uſual manner, it is then lawful ic 


ay ſtranger to take them (k). But if a deer, or any wi 


animal reclaimed, hath a collar or other mark put upon him, 
and goes and returns at his pleaſure; or if a wild ſwan 1s taken, 
and marked and turned looſe in the river, the owner's proptr- 
ty in him ſtill continues, and it is not lawful for any one ce 
to take him (): but otherwiſe, if the deer has been long ab- 
ſent without returning, or the {wan leaves the neighbourhoee. 
Bees allo are ferae naturae; but, when hived and reclaimed, 
a man may have a qual:fizd property in them, by the law 0 


nature, as well as by the civil law (m). And to the {ame 


(h) Bracton. J. 2.c. 1. 7 Rep. 17, (1) Crompt. of courts. 167. 7 Rep. '6 
(i) 1% 2. 1.15, (m] Puff. J. 4. c. 6. C. 5. fl. 2. 15 
(7) Finch. L. 177. . | 

| Puff, T 


cb. 28. : os of THINGS, 393 


purpoſe, not to ſay in the ſame words, with the civil law, 


ſpeaks Bracton (n): occupation, that is, hiving or including 


them, gives the property in bees; for, though a ſwarm lights 
upon my tree, J have no more property in them till I have 
hived them, than J have in the birds which make their neſts 
thereon 3 and therefore if another hives them, he ſhall be 
their proprietor : but a ſwarm, which fly from and out of my 
hive, are mine ſo long as I can keep them in ſight, and have 
ower to purſue them; and in theſe circumſtances no one elſe 
is entitled to take them. But it hath been alſo ſaid (o), that 
with us the only ownerſhip in bees is ratione ſoli ; and the 
charter of the foreſt (p), which allows every freeman to be 
entitled to the honey found within his own woods, affords 
reat countenance to this doctrine, that a qualified property 
may be had in bees, in conſideration of the property of the 
{oil whereon they are found, | „ 


x all theſe creatures, reclaimed from the wildneſs of their 
niture, the property is not abſolute, but defeaſible: a pro- 
perty, that may be deſtroyed if they reſume their antient wild- 
reſs, and are found at large. For if the pheaſants eſcape from 
the mew, or the fiſhes from the trunk, and are ſeen wander- 
ing at large in their proper element, they become ferae natu- 
7a! again; and are free and open to the firſt occupant that has 
ability to ſeiſe them. But while they thus continue my qua- 


lin d- or defeaſible property, they are as much under the pro- 


1-tion of the law, as if they were abſolutely and indefeaſibly 
mac: and an action will lie againſt any man that detains 
them from me, or unlawfully deftrovs them. It is alſo as 
much felony by the common law to ſteal ſuch of them as are 
ht for fool, as it is to ſteal tame animals (q): but not ſo, if 
they are only kept tor pleaſure, curioſity, or whim, as dogs, 
bee, Cats, apes, parrots, ard ſinging birds (r); becauſe their 
vilue eis not intrinũc, but depending only on the caprice of the 
ener (s): though it is ſuch an invaſion of property, as may 
(£3. 1:70. 3. (4) 1 Hal. p. c. $12, 

o) Bro. Abr. lit. Properi;e, 37. (r) Lanib, Eren. 278. 


We 43 Kdw. III. c. 24. % 7 Rep, 18, 3 luſt. 109. 
(5, 9 tici, III. c. 13. 
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amount to a civil injury, and be redreſſed by a civil aQion (1), 
Yet to ſteal a reclaimed hawk is felony both by common lay 
and ſtatute (u); which ſeems to be a relic of the tyranny of 
our antient ſportſmen. And, among our elder anceſtors the 
antient Britons, another ſpecies of reclaimed animals, viz, 
cats, were looked upon as creatures of intrinſic value ; and the 
killing or ſtealing one was a grievous crime, and ſubjeQed the 
offender to a fine; eſpecially if it belonged to the king's houſ- 
hold, and was the cuſios borrei regii, for which there was 2 
very peculiar forteiture (w). And thus much of qualified pro- 
perty in wild animals, reclaimed per induſtriam. 


2. A QUALIFIED property may alſo ſubſiſt with relation to 
animals ferae naturae, ratione impotentiae, on account of their 
own inability, As when hawks, herons, or other birds build 
in my trees, or coneys or other creatures make their neſts cr 
burrows in my land, and have young ones there; I have x 
qualified property in thoſe young ones, till ſuch time as they 
can fly, or run away, and then my property expires (x): but, 
till then, it is in ſome caſes treſpaſs, and in others felony, for 
a ſtranger to take them away (y). For here, as the owner «> 


the land has it in his power to do what he pleaſes with them, 
the law therefore veſts a property is him of the young ones, 


in the ſame manner as it does of the old ones if reclaimed and 


- confined : for theſe cannot through weakneſs, any more than 


the others through reſtraint, uſe their natural liberty and for- 


| fake him. 


3. AMAN may, laſtly, have a qualified property in animals 
feræ nature, propter privilegium: that is, he may have the pri- 
vilege of hunting, taking, and killing them, in excluſion of other 


(t) Bro. Ahr. tit. Treſpaſs. 407. Wotton. LL. Wall. J. 3. 5. e. 
(u) i Hal. P. C. 612. 1 Hawk. P. An amercement ſimilar to which, fir 
c. 33. Edward Coke tells us (7 Rep. 18) 
(W) © St outs felem, arreii regii there antiently was for ſtealing ſwans 3 


& cuſtodem, oreiferit vel furto abſtule- only ſuſpending them by the head, is 
« rit, felis ſumma cauda ſaſpendatur, ſtead of the tail 


© capite aream altingente, et in cam (x) Carte de foreſt, g Hen. III. c. 13 


1 grana Vitici efundantur, 1% | 6 7 Rep. 17. Lamb, Eiren. 274. 
-w ſammz/'as caudae tritice Coperiat ur,” . 
perſor:, 


G. % of TninGs. 9 


rſons. Here he has a tranſient property in theſe animals, 


uſually called game, ſo long as they continue within his liber- 


ty (7); and may reſtrain any ſtranger from taking them there- 

but the inſtant they depart into another liberty, this qua- 

\fed property ceaſes. The manner, in which this privilege 
acquired, will be ſhewn in a ſubſequent chapter, 


Tus qualified property which we have hitherto conſidered, 
extends only to animals fere nature, when either reclaimed, 
impotent or privileged, Many other things may alſo be the 

ovics of qualified property. It may ſubſiſt in the very ele- 


ments, of fire or light, of air, and of water. A man can have 


no abſolute permanent property in theſe, as he may in the 
earth and land; ſince theſe are of a vague and fugitive nature, 
and therefore can admit only of a precarious. and qualified 
ownerthip, which laſts ſo long as they are in actual uſe and 
occupation, but no longer. If a man diſturbs another, and 
depiives him of the lawful enjoyment of theſe ; if one obſtructs 
;nother's antient windows (a), corrupts the air of his houſe 
cr gardens (b), fouls his water (c), or unpens or lets it out, or 
if he diverts an antient watercourſe that uſed to run to the 
other's mill or meadow (d); the law will animadvert hereon 
a> an injury, and prote t the party injured in his poſſeſſion, 
Bur the property in them ceaſes the inſtant they are out of 
poſſeſſion : for, when no man is engaged in their actual occu- 
zation, they become again common, and every man has an 
£qual right to appropriate them to his own ule. 


Tarxss kinds of qualification in property depend upon the 
pccaliar circumſtances of the ſubject matter, which is not ca- 
pable of being under the abſolute dominion of any proprietor, 
But property may allo be of a qualified or ſpecial nature, on 
account of the peculiar circumſtances of the owner, when the 
thing itſelf is very capable of abſolute ownerfhip. As in caſe 

2) Cra. Car. 6534. Mar. 48. 6 Mod. (b) Bid. 5g. Lutw. 92. 


* 


77. 12 Mod. 144. (c) 9 Rep. 89. . 
(% Reh. cd, (d) 1 Leon, 273. Skin. 389. 
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of bailment, or delivery, of goods to another perſon for a parti. 
cular ule z as to a carrier to convey to London, to an innkee 
to ſecure in his inn, or the like. Here there is no abſolute 
property in either the bailor or the bailee, the perſon deliver. 
ing, or him to whom it is delivered: for the bailor hath only 
the right, and not the immediate poſſeſſion; the bailee hath 
the poſſeſſion, and only a temporary right. But it is a quali- 
ficd property in them both; and each of them is entitled to an 
ation, in caſe the goods be damaged or taken away: the baile 
on account of his immediate poſſeſſion ; the bailor, becauſe 
the poſſeſſion of the hailce is, mediately, his poſſeſſion alſo le 
So allo in caſe of goods pledged or pawned upon condition, 
either to repay money or otherwiſe; both the pledgor ard 
pledgee have a qualified, but neither of them an abſolute, pro- 
periy therein: the pledgor's property is conditional, and de- 
pends upon the performance of the condition of re. pay men, 
Sc; and ſo too is that of the pledgee, which depends upon is 
non - performance (f). The fame may be ſaid of goods dif 
treined tor rent, or other cauſe of diſtreſs ; which are in the 
nature oi a pledge, and are not, at the firſt taking, the abſclute 
pioperty of either the diſtreinor, or party diſtreined; but mi 
be redeemed, or elſe foricited, by the ſubſequent conduct of 
the latter. But a ſervant, who hath the care of his maſter's 
goods or chattels, as a butler of plate, a ſhepherd of ſheep, 
and the like, hath not any property or poſſeſſion either abſo · 
luce or qualificd, but only a mere charge or overſight (g. 


HavixG thus conſidered the ſeveral diviſions of property in 
polſeſſion, which ſubiils there only, where a man hath boih the 
right and alſo the occupation of the thing: we will proceed 
next to take a ſhort view of the nature of property in alien, 
ei ſuch where à man hath not the occupation, but mercly 4 
bare right to occupy the thing in queſtion ; the poſſeſſion 
wherect may however be recovered by a ſuit or action at law: 
(e) 1 Roll. Abr. 60 (e) 3 Inſt, 108. 


(f) Cro. Jac. 445. 5 
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from whence the thing ſo recoverable is called a thing, or 
choſe, in action (h). Thus money due on a bond is a cbo/e in 


action; for a property in the debt veſts at the time of forfei- 


ture mentioned in the obligation, but there is no poſſeſſion till 
recovered by courſe of law. If a man promiſes, or covenants 
with me, to do any act, and fails in it, whereby I ſuffer damage; 
the recompenſe for this damage is a choſe in action: for though 
a right to ſome recompenſe veſts in me, at the time of the da- 

mage done, yet what and how large ſuch recompenſe ſhall be, 
can only be aſcertained by verdict; and the poſſeſſion can only 
be given me by legal judgment nd execution. In the former 
of theſe caſes the ſtudent will obſerve, that the property, or 
right of action, depends upon an expreſs contract or obligation 
to pay a ſtated ſum: and in the ſatter it depends upon an im- 
plied contract, that if the covenantor does not perform the act 


he engaged to do, he ſhall pay me the damages I ſuſtain by 


this breach of covenant. And hence it may be collected, that 
all property in action depends entirely upon contracts, either 
expreſs or implied ; which are the only regular means of 
acquiring a choſe in action, and of the nature of which, we 
ſhall e at large in a ſubſequent chapter. 


Ar preſent we have only to remark, that upon all contract 
or promiſes, either expreſs or implied, and the infinite variety 
of caſes into which they are and may be ſpun out, the law gives 


an action of ſome ſort or other to the party injured in caſe of 


non-performance ; to compel the wrongdoer to do juſtice to the 
party with whom he has contracted, and, on failure of per- 
forming the identical thing he engaged to do, to render a ſatis- 
faction equivalent to the damage ſuſtained, But while the 
thing, or its equivalent, remains in ſuſpenſ-, and the injured 
party has only the right and nat the occupation, it is called a 
choſe in action; being a thing rather in potentia than in oe : 


(h) The ſame idea, and the ſame (FF. 41. 1. 52.) And again; © eque 
denomination, of property prev ailed in ** bonts adnumera”''ur 6: tam, 1 quid oft 
the civil law. Rem in bonis noflris „ in attionbur, petttion: bus, per ſecutu- 
* Fabere intelligimur, quotiens ad re- © onibus. Nam et hac in bonis elle 

* ciferandam cam actianem habcamus,” * Ss nur.“ ( 50. 16. 49.) 


though” 
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though the owner may have as abſolute a property in, and be 
as well entitled to, ſuch ching in action, as to things in pof. 
ſeſſion. 25 


AnD, kades thus diſtinguiſhed the different darn or quan. 
tity of dominion or property to which things perſonal are ſub. 
jet, we may add a word or two concerning the time of thei; 
enjoyment, and the number of their owners ; in conformity to 
the method betore obſerved in treating of the property, of things 
real. 


FirsT, as to the {ime of enjoyment. By the rules of the 
antient common law, there could be no future property, to 
take place in expectancy, created in perſonal goods and chat- 
tels; becauſe, being things tranſitory, and by many accidents 
| ſubject to be loſt, deſtroyed, or otherwiſe impaired, ard the 
exigencies of trade requiring alſo a frequent circulation there- 
of, it would occaſion perpetual ſuits and quarrels, and put a 
ſtop to the freedom of commerce, if ſuch limitations in te- 
mainder were generally tolerated and allowed. But yet in la 
wills and teſtaments ſuch limitations of perſonal goods ard 
chattels, in remainder. after a bequeſt for life, were permit- 
ted. i); though originally that indulgence was only ſhewr, 
when merely the % of the goods, and not the goods them- 
ſelves, was given to the firſt legatee (k); the property beirg 
ſuppoſed to continue all the time in the executor of the de- 
viſor. But now that diſtinction is diſregarded (1) : and there- 
fore if a man either by deed or will limits his books or furniture 
to A for life, with remainder over to B, this remainder is good, 
But, where an eſtate- tail in things perſonal is given to the firſt 
or any ſubſequent poſſeſſor, it veſts in him the total properiy, 
and no remainder over ſhall be permitted on ſuch a limit 
tion (m). For this; if allowed, would tend to a perpetuity, 
as the deviſee or grantee in tail of a chatte] has no method ol 
barring the entail ; and therefore the law veſts in him at once 
the entire dominion of the goods, being analogous to the te- 
ſimple which a tenant in tail may acquire in a real eſtate. 


(i) 1 Equ. Caf. abr. 360, (% 2 Freem 206. 
(k) Mar, 106. | (m) 1 P. Wms. 290. ö 
Next) 
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Nxr, as to the number of owners. Things perſonal may 
belong to their owners, not only in ſeveralty, but alſo in joint- 
tenancy, and in common, as well as real eſtates. They cannot 
indeed be veſted in coparcenary; becauſe they do not deſcend 
{om the anceſtor to the heir, which is neceſſary to conſtitute 
coparceners. But if a horſe, or other perſonal chattel, be 
given to two or more, abſolutely, they are joint-tenants there- 
of; and, unleſs the jointure be ſevered, the ſame doctrine of 
ſurvivorſhip ſhall take place as in eſtates of lands and tene- 
ments (n). And, in like manner, if the jointure be ſevered, 
35 by either of them ſelling his ſhare, the vendee and the re- 
maining part-owner ſhall be tenants in common, without any 
ju accreſcendi or ſurvivorſhip (o). So alſo if 100. be given 
by will to two or more, equally to be divided between them, 


ſeen (q), the ſame words would have done, in regard to real 
eſtates. But, for the encouragement of huſbandry and trade, 
it is held that a ſtock on a farm, though occupied jointly, and 
alſo a ſtock uſed in a joint undertaking, by way of partnerſhip 
in trade, ſhall always be conſidered as common and not as joint 
property; and there ſhall be no ſurvivorſhip therein (r). 


(a) Litt. 5 282, 1 Vern. 482, (q) pag. 193. | 
(o) Litt. F. 321. (r) 1 Veru. 217. Co, Litt, 182. 
(2) 1 Equ, Caſ, abr. 292. 


CuarrER 


this makes them tenants in common (p); as, we have formerly 
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CHAPTER THE TWENTY SIXTH. 


Or TITLE ro THINGS PERSONAL y 
OCCUPANCY. 


W E. are next to conſider the file to things perſonal, or 
the various means of acquiring, ard of lofing, ſuch 
Propeiiy as may be had theivin ; both which conſiderations of 
gain and loſs ſhall be blended together in one and the fame 
view, as was done in our obſervations upon real property; 
ſince it is for the moſt part impoſſible to contemplate the ore 
without contemplating the other alſo. And theſe method ct 
acquiſition or leis are principally twelve: 1. By occupancy, 
2. By prerogative. 3. By forfeiture. 4. By cuſtom, 5, by 
ſucceſſion. 6. By marriage. 7. By judgment. 8. By git. 
9. By contract. 10. By bankruptcy. 11. By teſtament. 
12. By adminiftration. | 


Axp, firſt, a property in goods and chattels may be acquired 
by occupancy'; which, we have more than once (a) remarked, 
was the original and only primitive method of acquiringany pro- 
perty at all; but which has ſince been reſtrained and abridged, b 
the poſiiive laws of ſociety, in order to maintain peace and har- 
mony among mankind. For this purpoſe, by the laws of Eng: 
land, gifts, and contraQs, teſtaments, legacies, and adminiſtrat- 
- ons have been introduced and countenanced, in order to transfer 
nd continue that properiy and poſſeſſion in things perſona, 


S . * 8.2 8. * 4 
(a) See pag. 3. 8.25 which 
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which has once been acquired by the owner. And, where 
ſuch things are found without any other owner, they for the 
moſt part belong to the king by virtue of his prerogative; ex- 
cept in ſome few inſtances, wherein the original and natural 
right of occupancy is ſtill permitted to ſubſiſt, and which we 
art now to conſider. 


1. Thus, in the firſt place, it hath been ſaid, that any 
body may ſeiſe to his own uſe ſuch goods as belong to an alien 
enemy (b). For ſuch enemies, not being looked upon as 
members of our ſociety, are not entitled during their ſtate of 
enmity to the benefit or proteCtion of the laws; and there- 


fore every man that has opportunity is permitted to ſeiſe upon 


their chattels, without being compelled as in other caſes to 
make reſtitution or ſatisfaction to the owner. But this, how- 
excr generally laid down by ſome of our writers, muſt in rea- 
ſon and juſtice be reſtrained to ſuch captors as are authorized 
by the public authority of the ſlate, reſiding in the crown (e); 
ard to ſuch goods as are brought into this country by an alien 
enemy, after a declaration of war, without a ſafe- conduct 
or paſſport. And therefore it hath been holden (d), that where 
aforcigner is reſident in England, and aſterwards a war breaks 
out between his country and ours, his geods are not liable to 


be ſciſed. It hath alſo been adjudged, that if an enemy take 


the goods of an Fogliſhman, which are afterwards retakcn by 
nother ſubject of this kingdom, the former owner ſhall loſe 
s property therein, and it ſhall be indefeaſibly veſted in the 
ſccond taker 3 unleſs they were retaken the ſame day, and the 
owner before ſunſet puts in his claim of property (e). Which 
15 agteeable to the law of nations, as underſtood in the time of 
Ciotius (f), even with regard to captures made at ſea; which 
vere held to be the property of the captors after a poſſeſſion 
df twenty four hours: though the modern authorities (g) re- 
quire, that before the property can be changed the goods 


1 Finch. LL, 178. e) id. 
J Freem. 40. 54 Lx.c. 6.4 


% Bro. Hr. tit. preperlie 38. for- (g) Bynkerſh. guacſt. jur. Publ. =: 


future 57. Rocc. de. Aſſecur. nit. 66. | 
vol. II. D d muſt 
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muſt have been brought into port, and have continocd a nicht 
intra pratſidia, in a place of ſafe cuſtody, fo that all hope of 


recovering them was loſt. | 
| 
AND, as in the goods of an enemy, fo alſo in his perſon, 2 
man may acquire a fort of qualified property, by taking him 4 c 
priſoner in war (b); at leaſt till his ranſom be paid (j). Arg t 
this doctrine ſeems to have been extended to negro-ſervants (i), n 
Who are purchaſed, when captives, of the nations with whem f. 
they are at war, and continue therefore in ſome degree the 
property of their maſters who buy them : though, accurately 
ſpeaking, that property conſiſts rather in the perpetual ſer. 1 
vice, than in the boay or perſon, of the captive (Y. 4 
2. Thus again, whatever moveables are found upon the ar 
ſurface of the earth, or in the ſea, and are unclaimed by any l. 
owner, are ſuppoſed to be abandoned by the laſt proprietcr ; w 
and as ſuch, are returned into the common ſtock and maſs of in 
things: and therefore they belong, as in a ſtate of nature, on 
to the firſt occupant or fortunate finder, unleſs they fall 5 
within the deſcription of waifs, or eſtrays, or wreck, or hid- of 
den treaſure 3 for theſe, we have formerly ſeen (1), are velted wi 
by law in the king, and form a part of the ordinary revenue of [at 
the crown, tert 
tio! 
3. Tus too the benefit of the elements, the light, the ef 1 
air, and the water, can only be appropriated by occupancy, the 
It I have an antient window overlooking my neighbout's exp 
ground, he may not erect any blind to obſtruct the light: bu: at-d 
if I build my houſe cloſe to his wall, which darkens it, I can- in il 
not compel him to demoliſh his wall; for there the firſt occu- ſelf, 
pancy is rather in him, than in me. If my neighbour makes : matt 
(h) Bro. Ar. tit. propertie, 18. « per quas idem H. redemplieren ſer a %q 
0e meet with a curious writ of ®* cum praefalo A. pro vita jua fk. preſe 


tre ais in the regiſter (102.) for break= © feceratl, fatistatum ferel, deli g 

ing a man's hou'e, and ſetting ſuch a * fregit, et um H. cepit et af curi', 

priſoner at large. A. re dimm rel quay t 4617 7 *, K. 6. 
Hu, Aa. (in qua idem A. (i) 2 1 ev. 201. 4 
« gen H eu per u A. de (*) Carth. 396. Ld. Raym. 147.8 
„n 0/1 | targuam pi i ſenem 667. 

« ſun, grouſqus fibi de centum iir, (1) Book I, ch. 8. 


> 
* 
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dun- yard, ſo as to annoy and render leſs ſalubrious the air of 
my houſe or gardens, the law will furniſh me with a reme- 
dy; but if he is firſt in poſſeſſion of the air, ard I fix my ha- 
vitation near him, the nuſance is of my own ſeeking, and may 
continue. If a ſtream be unoccupied, I may erect a mill 
thereon, and detain the water; yet not fo as to injure my 
neighbour's prior mill, or his meadow ; for he hath by the 
firit occupancy acquired a property in the curtent. 


4. Wiru regard likewiſe to animals ferae naturae, all 
mankind had by the original grant of the creator a right to 
purſue and take any fowl or inſect of the air, any fiſh or in- 
habitant of the waters, and any beaſt or reptile of the field: 
and this natural right fill continues in every individual, un- 
{> where it is reſtained by the civil laws of the country. And 
when a man has once fo ſeiſed them, they become while Itv- 
ing his gualifi-d property, or, if dead, are a&/lutely his 
own : ſo that to ſteal them, or otherwiſe invade this property, 
js, according to the reſpective values, ſometimes a criminal 
offence, ſometimes only a civil injury. The reſtrictions 

which are laid upon this right, by the laws of F.agland, re- 
ue principally to royal fiſh, as whale and ſturgeon, and ſuch 
terteſtial, aerial, or aquatic animals as go under the denomina- 
tion of game; the taking of which is made the excluſive right 
& the prince, and ſuch of his JubjeAs to whom he has granted 
the ſame royal privilege. But thoſe animals, which are not 
expreſoly fo reſerved, arc ſtill liable to be taken and appropri- 
ard by any of the king's ſubjects, upon their own territories z 
inthe fame manner as they might have taken even game it- 
teh, till theſe civil prohibitions were iſſued: there being in 
raue no diſtinction between one ſpe -cics of wild animall; and 
in01er, between the right of acqu ring property in a hare or 
a quirrel, in a partridge or a butterfly : but the diſference, at 
preleat made, arifes merely from the poſitive municipal law. 
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5. To this principle of Occupancy alſo mull be referred the 
method of acquiring a ſpecial perſonal property in corn grow - 
eg on the ground, or other emblements, by any poſſeſſor of 

De2 | the 
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the land who hath ſown or planted it, whether he be owner 
of the inheritance in fee or in tail, or be tenant for life, fo 
years, or at will: which emblements are diſtin& from the 
real eſtate in the land, and ſubject to many, though noi all 
the incidents. attending perſonal chattels. They were deviſ 
ble by teſtament before the ſtatute of wills (m), and at the 
death of the owner ſhall veſt in his executor and not his * 
they are for feitable by outlawry in a perſonal action (n) : x 

by the ſtatute 11 Geo. II. c. 19. though not by the —— 
law (o), they may be diſtreined for rent arrere. The reisen 
for admitting the acquiſition of this ſpecial property, by te. 
nants who have temporary intereſts, was formerly given (0); 
and it was extended to-tenants in fee, principally for thee. 
nefit of their creditors: and therefore, though the emble- 
ments are aſſets in the hands of the executor, are forfeitatle 
upon outlawry, and diſtreinable for rent, they are not inthe 
reſpects conſidered as perſonal chattels; and, particular, 
they are not the object of larciny, before they are ſevered 
from the ground (q). 


6. Tur doctrine of property ariſing from acceſſion is abb 
grounded on the right of occupancy. By the Roman lau, i 
any given corporeal ſubſtance received afterwards an acceſi 
by natural or by artificial means, as by the growth of vge- 
tables, the pregnancy of animals, the embroidering of deb, 
or the converſion of wood or metal into veſſels and utenſils 
the original owner of the thing was entitled by his right df 
poſſeſſion to the property of it under ſuch its ſtate of improve- 
ment (r): but if the thing itſelf, by ſuch operation, ws 
changed into a different ſpecies, as by making wine, oil, ct 
bread, out of another's grapes, olives, or wheat, it belonged i 
the new operator; who was only to make a ſatisfaction to the 
former proprietor for the materials, which he had ſo conveit- 


ed (s). And theſe doQrines are implicitly copied and adopted 
by our Bratton (t), in the reign of king Henry III; and have 

(m) Park. 2. (o) 3 Inſt. 

(n) oe af 4 doug emb lem cents. 21, f V 3 A. 1 31. H. 6. 15 
Rep. 116. (s) I.. 2 „1. 26. 34 

(o) 1 Roll. Abr. 666. . c. a 6 3. 


(p) 148. 124. 146. 
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fnce been confirmed by many reſolutions of the courts (u). 
It hath been held, that if one takes away another's wife or 
ſon, and cloaths them, and afterwards the huſband or father 
etakes them back, the garments ſhall ceaſe to be the property 
of him who provided them, being now annexcd to the perſon 
of the child or woman (). 


Bur in caſe of confuſion of goods, where thoſe of two 

— are ſo intermixed, that the ſeveral portions can be no 
3 diſtinguiſned, the Engliſn law partly agrees with, and 
rartly diffets from, the civil, If the intermixture be by con- 
ſent, [ apprehend that in both laws the proprietors have an 
intereſt in common, in proportion to their reſpective 
ſhares (x), But, if one wilfully intermixes his money, corn, 
or hay, with that of another man, without his approbation or 
knowlege, or caſts gold in like manner into another's melting- 
po or crucible, the civil law, though it gives the ſole pro- g 
petty of the whole to him who has not interfered in the mix- 
ture, yet allows a ſatisfaction to the other for what he has to 
mprovidently loſt (y). But our law, to guard againſt fraud, 
alors no remedy in ſuch a caſe ; but gives the entire property, 
without any account, to him, whoſe original dominion is in- 
ried, and endeavoured to be rendered uncertain, without his 
cn conſent (Zz). 
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8. THERE is ſtill another ſpecies of property, which, be— 
i grounded on labour and invention, is more properly redu- 
cible to the head of occupancy than any other; ſince the right 
of occupancy itſelf is ſuppoſed by Mr. Locke (a), and many 
chers b), to be founded on the perſonal labour of the occus 
pant. And this is the right, which an author may be ſup— 
pole to have in his own original literary compoſitions : ſo 
nat no other perſon without his leave may publiſh or make 
| profit of the copies. When a man hy the exertion of his ra- 

onal powers has produced an original work, he has . 


(4) Bro. Abr, tit. propertie, -AS>-, (2) Poph, 33, 2 oo Iſtr. 326. 1 
*. 29. Poph. 38. Hal F. C. 513. --4 i 1. 816. 
v Moor. 214. ES (a) on Ger 75 rt 2. ch. g. 
* „ 2. 1 2), 28. 1 Vern, 217, (b) Sce pag, 
| Inj, 2. 1. 28. 
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a right to diſpoſe of that identical work as he pleaſes, and an 
attempt to take it from him, or vary the diſpoſition he ki; 
made of it, is an invaſion of his right of property. Now the 
identity of a literary compoſition conſiſts entirely in the 2 
timent and the language; the ſame conceptions, cloathed in 
the ſame words, muſt neceſſarily be the ſame compoſition 
and whatever method be taken of conveying that compoſition 
to the car or eye of another, by recital, by writing, oi by 
printing, in any number of copies or at any period of time, i 
is always the identical work ol the author which is ſo Convey- 
ed; and no other man can have a right to convey or tranr 
it without his conſent, either tacitly or expreſsly given. Tay 
conſent may perhaps be tacitly given, when. an author per. 
mits his work to be publiſhed, without any reſerve of right, 
and without. ſtamping on it any marks of ownerſhip : it; 
then a preſent to the public, like the building of a church, 9 
the laying out a cw highway: but, in cafe of a bargain fo 
a ſingle impreſſion, or a ſale or gift of the copyright, there- 
verſion is plainly continued in the original proprietor, or the 
whole property transferred to another. 


Tn Roman law adjudged, that if one man wrote 2 
thing, though ever {o elegantly, on the paper or parchment 
ot another, the writing ſhould belong to the original outer 
or the materials on which it was written (e): meaning cer. 
tainly nothing mere thereby, than the mere mechanical ope- 
ration of writing, for which it directed the ſcribe to receive 
a ſeutaction ; eipecially as, in works of genius and invention, 
uch as a picture painted on another man's canvas, the fam: 
law (d) gave the caiv4s to the painter. We find no other 
mention in the civil is of any property in the works of th: 
underſtanding, though the fale of literary copies, for the 
purpoles of recital or multiplication, is certainly as anticnt a 
the times of Terence e, Martial (f), and Statius (2). Neither 
with us in England hath there been any final (h) determins: 


6 uon 
(e) & in clertir membraniſve tuis (e) Prel. in Eunuch, 20. ; 
carmen wel þ:!Icriom wel eratinem J- (H) Eprigr. i. 67. iv. 72 Xilt, 3. 3% 
ties fei eri“, Furs d, mon T= 194. 
tins fe tru diet, of bini. Toſh, (e rs. vii. By | 
1. (h) In the cafe of Millar and 7- 
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tion upon the right of authors at the common law. But 
much may be gathered from the frequent injunctions of the 
coutt of chancery, prohibiting the invaſion of this property: 
eſpecially where either the injunctions have been perpetual (i), 
or have related to unpubliſhed manuſcripts (H, or to ſuch an- 
tient books, as were not within the proviſions of the ſtatute of 
queen Anne (k). Much may alſo be collected from the ſeve- 
ral legiſlative recognitions of copyrights (m); and from thoſe 
adjudged caſes at common law, wherein the crown hath been 
-onfigered as inveſted with certain prerogative copyrights (n); 
for, if the crown is capable of an excluſive right in any one 
book, the ſubject feems alſo capable of having the ſame right 
in another. 


po x, excluſive of ſuch copyright as may ſubſiſt by the rules 
of the common law, the ſtatute 6 Ann. c. 19. hath protected 
br additional penalties the property cf authors and their aſſigns 
{or the term of fourteen years; and hath directed that if, at 
te end of that term, the author himſelf be living, the right 
zl then return to him {or another term of the ſame duration: 
ard a ſimilar privilege is extended to the inventors of prints 
and "engravings, for the term of eight and twenty years, by 
the ſtatutes 8 Geo. II. c. 13. and 7 Geo. III. c. 38. All which 
appear to have been ſuggetled by the exception in the ſtatute 
of monopolies, 21- Jac. I. c. 3. which allows a royal patent of 
privilege to be granted for fourteen years to any inventor of a 
rv manufacture, for the fole working or making of the 
eme; by virtue whereof a temporary property becomes 
velled in the patentee (o). | IT 

in B. R. Paſch. 0 Geo. III. it was de- v. Waller. 13 Jun. 17941. — Duke of 
nige upon ſolemn argument and Qeenſbetry v. Shebbeare. 31 Jul 


tren conſideratiun) by the orinion of 1738. | 

tree judge againtt on c, that an exclu— (1) Knaplock v. Cuil. before cited. — 
meow cht in authors ſubſiſts by the Tyte v. Walker, 9 Jun 1933 —Aotte 
mog em,, But a writ of error v. Faulkner. 24 Nov. 1935 —Walthoe 
eh been fince brought in the exche- v. Walker. 27 Jan 1736 —Tonſon v. 
cuer chamber, to take the ſenſe of the Walker. 11 May 1739. and 30 Apr, 
ie. of the judyes upon this nice and 1722 | 

cant queſtion, (in) A 3 655 c. 40. Scobell. 92. 


5 Fnaplocev Curl. 9 Nov. 1722. 13 & 14 Car II. C 33. 10 Ann. c. 19. 


Abr . B56. pl. 3.— Baller v. Y. 112, 5 Geo. III. 11 & 26. 
' Ty 1 / "hs * 7 
\ n. C Nec 732. n) . TY, 1 Mod 157. 4 Eurr. 
\ * THT v. Ralle. 2 | Nav 17 32 8 . ! 


Pope v. Cul'. 5 Jun, 17.41. - lech e en 62. | 
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CHaPTER THE TWENTY SEVENTH. 


Or TITLE yy PREROGATIVE, an» 
FORFEITURPD. 


SECOND method of acquiring property in perſotil 

chattels is by the king's prerogative : whereby a right 
may accrue either to the crown itſelf, or to ſuch as claim u- 
der the title of the crown, as by a grant or by preſcription. 


SUCH in the firſt place are all tributes, taxes and cuſtoms ; 


_ whether conſtitutionally inherent in the crown, as flowers af 


the prerogative and branches of the cenſus regalis or antient 
royal revenue, or whether they be occaſionally created by 
authority of parliament z of both which ſpecies of revenue ve 
treated largely in the former volume. In theſe the king ac- 
quires and the ſubject loſes a property the inſtant they become 
due: if paid, they are a choſe in poſſeſſion ; if unpaid, 2 

choſe in aQion. Hither alſo may be referred all forfeiture, 
fines, and ainctcements due to the king, which accrue by vi- 
tue of his antient prerogative, or by particular modern ſta- 
tutes : which revenues created by ſtatute do always aſſimilate, 
or take the ſame nature, with the antient revenues ; and may 


therefore be looked upon as ariſing from a kind of artificial or 


ſecondary prerogative. And, in either caſe, the owner of 
the thing forfeited, and the perſon fined or amerced, do loſe 
and part with the property of the forfeiture, fine, or amerce- 


ment, the inſtant the king or his grantee acquires it. : 
| N 
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ju theſe ſeveral methods of acquiring property by preroga- 


tire there is alſo this peculiar quality, that the king cannot 
have a joint property with any perſon in one entire chattel, or 


ſuch a one as is not capable of diviſion or ſeparation 53 but 


where the titles of the king and a ſubject concur, the king 
ſhall have the whole: in like manner as the king can, neither 
by grant nor contract, become a joint-tenant of a chattel real 
with another perſon (a); but by ſuch grant or contract ſhall 


become entitled to the whole in ſeveralty. Thus, if a horſe 


be given to the King and a private perſon, the king ſhall have 
the ſole property: if a bond be made to the king and a ſubject, 
the king ſhall have the whole penalty ; the debtor duty being 
one ſingle chattel (b): and ſo, if two perſons have the proper- 
ty of a horſe between them, or have a joint debt owing them 


on bond, and one of them aſſigns his part to the king, or is 


attainted, whereby his moiety is forteited to the crown ; the 
king ſhall have the entire horſe, and entire debt (c). For, as 
it is not conſiſtent with the dignity of the crown to be partner 
with a ſubjeQ, ſo neither does the king ever loſe his right in 
any inſtance ; but, where they interfcre, his is always pre- 
ferred to that of another perſon (d) : from which two princi- 
pics it is a neceſſary conſequgnce, that the innocent, though 
unfortunate, partner muſt loſe his ſhare in both the debt and 
the horſe, or in any chattel in the ſame circumſtances, 


Tas doQrine has no opportunity to take place in certain 


other inſtances of title by prerogative, that remain to be men- 


toned z as the chattels thereby veſted are originally and ſolely 
velted in the crown, without any transfer or derivative aſſign- 
ment either by deed or law from any former proprietor, Such 
is the 2cquiſition of property in wreck, in treaſure-trove, in 


vaifs, in eſtrays, in royal fiſh, in ſwans, and the like; which. 


ire not transferred to the ſovereign tiom any former owner, 


(4) See pag. 184. | (e) Cro. Eliz. 263. Plowd. 323. 
: („ Füteh, dbr, tie, dette, 38. Plowd, Finch. Law. 178. 19 Mod. 245. 
£43. 3 (d) Co Litt. 30. 
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but are originally inherent in him by the rules of law, and are 
derived to particular ſubjeQs, as royal franchiſes, by his bounty, 
Theſe are aſcribed to him, partly upon the particular reaſons 
mentioned in the eighth chapter of the former book; and partly 

upon the general principle of their being bona vacantia, and 
therefore veſted in the king, as well to preſerve the peace of 
the public, as in truſt to employ them for the ſafety and orna- 
ment of the commonwealth, 


Wir regard to the prerogative copyrights, which were 
mentioned in the preceding chapter, they are held to be veſted 
in the crown upon different reaſons. Thus, 1. The king, a; 
the executive magiſtrate, has the right of promulging to the 
people all acts of ſtate and government. This gives him the 
excluſive privilege of printing, at his own preſs, or that of his 
grantees, all ads of parliament, proclamations, and orders if 
council. 2. As ſupreme head of the church, he hath a right 
to the publication of all /iurgies and books of divine ſervice, 
3. He hath a right by purchaſe to the copies of ſuch Jawbovl, 
grammars, and other compoſitions, as were. compiled or 
tranſlated at the expenſe of the crown, And upon theſe two 
laſt principles the excluſive right of printing the tranſlation of 
the bible is founded. 4. Almanacks have been ſaid to be prero- 
gative-copics, either as things derelict, or elſe as being ſub- 
ſtantially nothing more than the calendar prefixed to our l- 
turgy (e). And indeed the regulation of time has been often 
conſidered as a matter of ſtate, The Roman fafti were under 
the care of the pontifical college : and Romulus, Numa, and 
Julius Cæſar, ſucceſſively regulated the Roman calendar. 


THERE ſtill remains another ſpecies of prerogative propert!, 
founded upon a very different principle from any that have 
been mentioned before; the property of ſuch animals ferat 
naturae, as are known by the denomination of game, With 
the right of purſving, taking, and deſtroying them : which 5 
veſted in the king alone, and from him derived to ſuch of his 


OW (e) 1 Mod. 257. | 
Sy ſubjects 


IO 


\ 
% 
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ſubjects as have received the grants of a chaſe, a park; a fools 
warren, or frte fiſhery. This may lead us into an enquiry 
concerning the original of theſe franchiſes, or royalties, on 
which we touched a little in a former chapter (f); the right 
itſelf being an incorporeal hereditament, though the fruits and 
profits of it are of a perſonal nature. ” 08 


Ix the firſt place then we have already ſhewn, and indeed 
it cannot be denied, that by the law of nature every man, from 
the prince to the peaſant, hath an equal right of purſuing, and 
taking to his own uſe, all ſuch creatures as are ferae naturae, 
and therefore the property of nobody, but liable to be ſeiſed 
by the firſt occupant, And ſo it was held by the imperial law, 
even ſo late as Juſtinian's time: “ ferae igitur beſtiae, et vo- 


« lucres, et omnia animalia quae mar i, coelo, et terra naſcun- 


« tur, fimul atque ab aligus capta fucrint, jure gentium fla- 
« tim illius eſſe incipiunt, Quod enim nullius eft, id naturali 
« ratione occupanti conceditur (g).“ But it follows from the 
very end and conſtitution of fociety, that this natural right, as 
well as many others belonging to man as an individual, may be 
reſtroined by poſitive laws enacted for reaſons of ſtate, or for 
the ſuppoſed benefit of the community, This reſtriction may 
be either with reſpect to the place in which this right may, or 
may rot be exerciſed ; with reſpe io the animals that are 
the ſubject of this right; or with reſpeCt to the perſons allow- 
ed or forbidden to exerciſe it. And, in conlequence of this 
authority, we find that the municipal laws of many nations 
have exerted ſuch power of reſtraint z have in general forbid- 
den the entering on another man's grounds, for any cauſe, 
without the owner's leave; have extended their protection to 
ſuch particular animals as are uſually the objects of purſuit ; 
and have inveſtcd the prerogative of hunting and taking ſuch 
animals in the {overeign of the ſtate only, and ſuch as he ſhall 
authorize (h). Many reaſons have concurred for making 
thete conſtitutions : as, 1. For the encouragement of agricul- 
ture and improvement of lands, by giving every man an ex- 


() fag 38, 29, () /nft. 2.1.12, (b) Puff. L. N. I. 4. e. 6.4. 5. 
cluſive 
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cluſive dominion over his own ſoil. 2. For preſervation of the 
ſeveral ſpecies of theſe animals, which would ſoon be extir. 


pated by a general liberty. 3. For prevention of idleneſs and 


diſſipation in huſbandmen, artificers, and others of low rank; 
which would be the unavoidable conſequence of univerſal li 
cence. 4. For prevention of popular inſurrections and refit. 
ance to the government, by diſarming the bulk of the peo. 
ple (i): which laſt is a reaſon oftener meant, than avowed, 
by the makers of foreſt or game laws. Nor, certainly, in 
theſe prohibitions is there any natural injuſtice, as ſome haye 
weakly enough ſuppoſed : ſince, as Puffendort obſerves, the 
law does not hereby take from any man his preſent property, 
or what was already his own, but barely abridges him of one 
means of acquiring a future property, that of occupancy; 
which indeed the law of nature would allow him, but «f 


which the laws of ſociety have in moſt inſtances very juſtly 


and reaſonably deprived him, 


Yer, however defenſible theſe proviſions in general may be, 
on the footing of reaſon, or juſtice, or civil policy, we muſt 
notwithſtanding acknowlege that, in their preſent ſhape, they 
owe their immediate original to ſlavery. It is not till aſter 
the irruption of the northern nations into the Roman empire, 
that we read of any other prohibitions, than that natural one 
of not ſporting on any private grounds without the owner's 
leave; and another of a more ſpiritual nature, which was 
rather a rule of eccleſiaſtical diſcipline, than a breach of mu- 
nicipal law. The Roman or civil law, though it knew no 
reſtriction as to perſons or animals, fo far regarded the article 
of place, that it allowed no man to hunt or ſport upon ano- 
ther's ground, but by conſent of the owner of the ſoil. 
« Qui alienum fundum ingreditur, venandi aut aucupandi gra- 
&« fig, poteſt a domino prohiberi ingrediatur (k).“ For if there 


can, by the law of nature, be any inchoate imperfect property 


ſuppoſed in wild animals before they are taken, it ſeems moſt 
reaſonable to fix it in him-upon whoſe land they are found. 
And as to the other reſtrigion, which relates to perſo1s and 


ti) Warburton's alliance. 324. (K) /. 2. 1, §. 12. 


not 


t 
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to place, the pontifical or canon law (1) interdiẽ᷑ts ? venationes, 
« et ſylvaticas vagationes cum canibus, ef accipitribus“ to all 
clergymen without diſtinction; grounded on a ſaying of St. 
Jerom (m), that it never is recorded that theſe diverſions were 
uſed by the ſaints, or primitive fathers. And the canons of 
our Saxon church, publiſhed in the reign of king Edgar (n), 
concur in the ſame prohibition : though our ſecular laws, at 
leaſt after the conqueſt, did even in the times of popery diſ- 
penſe with this canonical impediment ; and ſpiritual perſons 
were allowed by the common law to hunt for their recreation, 
in order to render them fitter for the performance of their 
duty: as a confirmation whereof we may obſerve, that it is to 
this day a branch of the king's prerogative, at the death of 
every biſhop, to have his kennel of hounds, or a compoſition 
in lieu thereof (o). 


Bur, with regard to the riſe and original of our preſent 
civil prohibitions, it will be found that all foreſt and game laws 
were introduced into Europe at the ſame time, and by the ſame 
policy, as gave birth to the feodal ſyſtem; when thoſe ſwarms 
of barbarians iſſued from their northern hive, and laid the foun- 
cation of moſt of the preſent kingdoms of Europe, on the 
ruins of the weſtern empire. For when a conquering general 
came to ſettle the ceconomy of a vanquiſhed country, and to 


part jt out among his ſoldiers or feudatories, who were to ren- 


der him military ſervice for ſuch donations; it behoved him, 
in order to ſecure his new acquiſitions, to keep the ruſtici or 
natives of the country, and all who were not his military te- 
nants, in as low a condition as poſſible, and eſpecially to pro- 
hibit them the uſe of arms. Nothing could do this more ef- 
ſedually than a prohibition of hunting and ſporting: and 


therefore it was the policy of the conqueror to reſerve this 


right to himſelf, and ſuch on whom he ſhould beſtow it; 
which were only his capital feudatories, or greater barons. 


And accordingly we find, in the feudal conſtitutions (p), one 


and the ſame law prohibiting the ruſlici in general from 


Y Decretal. J. g. tit. 24. c 2. (0) 4 Inft. 399- 
m) Decret. part, 1. diſt, 34. J. 1. (p) Feud, I. 2. lit. 27. 5 6. 
(a) cap, 64, 
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carrying arms, and alſo proſcribing the uſe of nets, ſnares, 6 
other engines for deſtroying the game. This excluſive privi- 
lege well ſuited the martial genius of the conquering troops, 
who delighted in a ſport (q) which in its purſuit and ſlaughter 
bore ſome reſemblance to war. Vila omnis, (ſays Cæſar, 
ſpeaking of the antient Germans) in venationibus atque in flu. 
diis rei militaris conſiſtit (r). And Tacitus in like manner 
. obſerves, that quotiens bella not ineunt, multum venatibus, 
plus per otium tranſigunt (s). And indeed, like ſome of their 
modern ſucceſſors, they had no other amuſement to entertain 
their vacant hours; they deſpiſing all arts as effeminate, and 
having no other learning, than was couched in ſuch rude dit. 
ties, as were ſung at the ſolemn carouſals which ſucceeded 
theſe antient huntings. And it is remarkable that, in thoſe 
nations where the feodal policy remains the moſt uncorrupted, 
the foreſt or game laws continue in their higheſt rigor, I" 
France all game is properly the kings; and in ſome parts af 
Germany it is death for a peaſant to be found hunting in the 
woods of the nobility (t). 


W1rTH us in England alſo, hunting has ever been eſteemed 
a moſt princely diverſion and exerciſe. The whole iſland way 
repleniſhed with all forts of game in the times of the Britons; 
who lived in a wild and paſtoral manner, without incloſing or 
improving their grounds, and derived 'muchof their ſubſiſtence 
ſrom the chaſe, which they all enjoyed in common. But when 
huſbandry took place under the Saxon government, and lands 
began to be cultivated, improved, and encloſed, the beaſts ra- 
turally fled into the woody and deſart trags; which were called 
the foreſts, and, having never been diſpoſed of in the firſt di- 
tribution of lands, were therefore held to belong to the crown. 
Theſe were filled with great plenty of game, which our royal 


\ » (q) In the laws of Jenzthiz Khan, receſs from war. (Mod, Univ. Hil. 
founder of the Mogul and Tartarian iv. 468.) 
empire, publiſhed A. D 1205. there is (r) De bil. Gall. I 6. c. 20. 

one which prohibits the kil!;og of all (8) c. 18, : 
game from March to October, that (t] Mattheus de Crimin. c. 3. Ul. 
the court and ſoldiery might fiud plenty Carpzov, Pradtic, Saæenic. P. 2. c. 84. 
enough in the winter, during their | 


ſportſmen 
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wm reſerved for their own diverſion, on pain of a pecu- 

niary forfeiture-for ſuch as interfered with their ſovereign. But 
every freeholder had the full liberty of ſporting upon bis own 
territories, provided he abſtained from the king's foreſts ; as is 
fully expreſſed in the laws of Canute (v), ang of Edward the 
confeſſor (u); ** fit quilibet homo dignus venatione ſua, in Hlva, 
« ef in agris, ſibi propriis, et in dominio ſus: et abſtineat omnis 
« homo a venariis regis, ubicungue pacem eis habere voluerit:“ 
which indeed was the antient law of the Scandinavian continent, 
from whence Canute probably derived it. “ Cuique enim in 
« proprio funda quamlibet feram _ mods venari pus 


66 miſſum (W). oe ky 


HowevER, upon the Norman conqueſt, a new doctrine took 
place ; and the right of purſuing and taking all beaſts of chaſe 
or venary, and ſuch other animals as were accounted game, was 
then held to belong to the king, or to ſuch only as were autho- 
rized under him. And this, as well upon the principles of the 
ſeodal law, that the king is the ultimate proprietor of all the 
lands in the kingdom, they being all held of him as the chief 
lord, or lord paramount of the fee; and that therefore he has 
the right of the univerſal ſoil, to enter thereon, and to chaſe 
and take ſuch creatures at his pleaſure : as allo upon another 
maxim of the common law, which we have frequently cited 
and illuſtrated, that theſe animals are bona wvacantia, and, 
having no other owner; belong to the king by his prerogative. 
As therefore the former reaſon was held to veſt in the king a 
rigbt to purſue and take them any where ; the latter was ſup- 


pose to give the king, and ſuch as he ſhould authorize, a ſole 
and excluſrve right. 


Tuts right, thus newly veſted in the crown, was exerted 
with the utmoſt rigor, at and after the time of the Norman eſ- 
tabliſhment ; not only in the antient foreſts, but in the new ones 
which the conqueror made, by laying together vaſt traQs of 


(v) c. 77. (u) c. 36. (w) Stiernhook de jure Sucer. J. 2. c. 8. 
8 | country, 
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Ch 
country, depopulated for that purpoſe, and reſerved ſolely for / 
the king's royal diverſion; in which were exerciſed the moſt es 
horrid tyrannies ard oppreſſions, under colour of foreſt lau, chil 
for the ſake of preſerving the beaſts of chaſe ; to kill any of free 
which, within the limits of the foreſt, was as penal as the a5 tl 
death of a man. And, in purſuance of the ſame principle, fre; 
king John laid a total interdiCt upon the winged as well as the new 
four footed creation; © capturam avium per totam Anglian viſio 
© intendiæit (x).“ The cruel and inſupportable hardſhips, cran 
which theſe foreſt laws created to the ſubje&, occaſioned our prot 
anceſtors to be as zealous for their reformation, as for the re. of ki 
laxation of the feodal rigors and the other exactions introduced ro m 

by the Norman family; and accordingly we find the immuni- from 
ties of carta de foreſta as warmly contended for, and extorted fy | 
from the king with as much difficulty, as thoſe of magna cart th 
itſelf. By this charter, confirmed in parliament (y), many ing a 

foreſts were diſafforeſted, or ſtripped of their oppreſſive privi- 
Jeges, and regulations were made 1n the regimen of ſuch a He 
remained ; particularly (z) killing the king's deer was made no conſe 
longer a capital offence, but only puniſhed by fine, impriſon- right 
ment, or abjuration of the realm, And by a variety of ſubſe- king, 
quent ſtatutes, together with the long acquieſcence of the here 1 
crown without exerting the foreſt laws, this prerogative is now right 
become no longer a grievance to the ſubject. i TY 
that n 
Bur, as the king reſerved to himſelf the foreſts for his own "hg 
excluſive diverſion, fo he granted out from time to time other beaſts 
tracts of lands to his ſubjects under the names of chaſes ot FE 
parks (a); or gave them licence to make ſuch in their own e 
grounds; which indeed are ſmaller foreſts, in the hands of 2 78 
ſubject, but not governed by the foreſt laws: and by the com- ve þ 
mon law no perſon is at liberty to take or kill any beaſts of very. 
chaſe, but ſuch as hath an antient chaſe or park; unleſs they 55 up 
be alſo beaſts of prey. . 
wert 

() M. Paris 303. (z) cap. 10. 
(y) 9 Hen, III. (a) See pag. 38. 


Vo 
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As to all inferior ſpecies of game, called beaſts and fowls of 
warren, the liberty of taking or killing them 1s another fran- 
chiſe or royalty, derived likewiſe from the crown, and called 
free warren; a word, which ſignifies preſervation or cuſtody : 
i; the excluſive liberty of taking and killing fiſh in a public 
fream or river is called a free fiſbery ; of Which however no 
"ew franchiſe can at preſent be granted, by the expreſs pro- 
viſion of magna carta, c. 16 (b). The principal intention of 
granting a man theſe franchiſes or liberties was in order to 
protect the game, by giving him a ſole and excluſive power 
of killing it himſelf, provided he prevented other perſons, And 
ro man, but he who has a chaſe or free warren, by grant 
from the crown, or preſcription which ſuppoſes one, can juſ- 
iy hunting or ſporting upon another man's ſoil ; nor indeed, 
n thorough ſtritneſs of common law, either hunting or ſport- 
ing at all. Ks 
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Howrvxx novel this doctrine may ſeem, it is a regular 
conſequence from what has been before delivered; that the ſole 
right of taking or deſtroying game belongs exclufively to the 
king. This appears, as well from the hiſtorical deduction 
here made, as becauſe he may grant to his ſubjeQs an excluſive 
right of taking tbem; which he could not do, unleſs ſuch a 
right was firſt inherent in himſelf. And hence it will follow, * 
at no perſon whatever, but he who has ſucli derivative right 
from the crown, is by common law entitled to take or kill any 
beaſts of chaſe, or other game whatſoever. It is true, that 
by the acquieſcence of the crown, the frequent grants of free 
arten in antient times, and the introduction of new penalties 
{lac by certain ſtatutes for preſerving the game, this exclu- 
ve prerogative of the king is little known or conſidered 
ery man that is exempted from theſe modern penalties, look- 
"g upon himſelf as at liherty to do what he pleaſes with the 
ame: whereas the contrary is ſtrictly true, that no man, 
Dwever well qualified he may vulgarly be eſteemed, has a 


* (b) Mirr. c. 5 C , # : See pag. 20. 
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right to encroach on the royal prerogative by the killing of 
game, unleſs he can ſhew a particular grant of free warren; or 
a preſcription, which preſumes a grant; or ſome authority 
under an act of parliament. As for the latter, I know but of 
two inſtances wherein an expreſs permiſſion to kill game wy; 
ever given by ſlatute; the one by 1 Jac. I. c. 27. altered by) 
Jac. I. c. 11. and virtually repealed by 22 & 23 Car. I. c. 2;, 
which gave authority, fo long as they remained in force, to 
the owners of free warren, to lords of manors, and to all free. 
holders having 40. per annum in lands of inheritance, or $01, 
for life or lives, or 490/. perfonal eftate, (and their ſervants) 
to take partridges and pheaſants upon their own, or their 
maſter's free warren, inheritance or freehold : the cther by 
5 Ann. c. 14, which empowers lords and ladies of manots io 
appoint gamekeepers to kill game for the uſe of ſuch lord or 
lady; which wich ſom? alterations ſtil} ſubſiſts, and plainly 
ſuppoſes ſuch power not to have been in them before, The 
truth of the matter is, that theſe game laws (of which we fal 
have occaſion to ſpeak again in the fourth book of theſe com- 
mentaries) do indeed qgat:/5 nobody, except in the inſtance of 
a game-keeper, to kill game: but only, to fave the trouble 
and formal proceſs of an action by the perſon injured, uh 
perhaps too might remit. the offence, theſe ſtatutes init 
additional penalties, to be recovered either in a reyular of 
ſummary way, by any of the king's ſubjeQs, from certzin 
perſons of inferior rank who may be found offending in {his 
particular. But it does not follow that perſons, excuſed tom 
theſe additional penalties, are therefore authoriſed to kill game. 
The circumſtances of having 109). per annum, and the reſt, 
are not properly qualifications, but exemptions. And theſe 
perſons, ſo exempted from the penaltics of the game {latutcs, 
are not only liable to actions of treſ; paſs by the owners of the 
land; but alſo, if they kill game within the limits of ary 
royal franchiſe, they are liable to the actions of ſuch who mty 
have the right of chaſe or free warren therein. 
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Vox the whole it appears, that the king, by his preroga- 
ire, and ſuch perſons as have, under his authority, the royal 
ſanchiſes of chace, park, free warren, or free fiſhery, are the 
in}; perſons, who may acquire any property, however fugitive 
and tranſitory, in theſe animals ferae naturae, while living; 
which is ſaid to be veſted in them, as was obſerved in a former 
chapter, propter privilegium. And it muſt alſo be remember- 
&, that ſuch perſons as may thus lawfully hunt, fiſh, or fowl, 
ratione frivilegii, have (as has been ſaid) only a qualified pro- 
pe:ty in theſe animals: it not being abſolute or permanent, 
but laſting only ſo long as the creatures remain within the li- 
rits of ſuch reſpective franchiſe or liberty, and ceaſing the 
infant they voluntarily paſs out of it. Tt is held indeed, that 
ia man ſtarts any game within his own grounds, and follows 
|t into another's, and kills it there, the property remains in 
himſelf (e). And this is grounded on reaſon and natural juſ- 
tice (d): for the property conſiſts in the poſſeſſion ; which poſ- 
ſeſion commences by the finding it in his own liberty, and is 
continued by the immediate purſuit. And fo, if a ſtranger 
farts game in one man's chaſe or free warren, and hunts it 
to another liberty, the property continues in the owner of 
the chaſe or warren ; this property ariſing from privilege (e), 


ita man ſtarts game on another's private grounds and kills it 
there, the property belongs to him in whoſe ground it was 
led, becauſe it was allo ftarted there (f); this property 
wing ratione ſoli. Whereas if, after being ſtarted there, 
ts killed in the grounds of a third perſon, the property be- 
longs not to the owner of the firſt ground, becauſe the pro- 
perty is local; nor yet to the owner of the ſecond, becauſe it 
vas not ſtarted in his ſoil ; but it veſts in the perſon who 
ſarted and killed it (g), though guilty of a treſpaſs againſt 
both the owners, 


% Mod. 58. (t) Bid, ES 
(Puff. I. N. I. 4. e. 6. (g) Farr, 18. Lord Raym. ibid, 
e) Lord Raym, 251. 
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nd not being changed by the act of a mere ſtranger. Or 
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III. I yROCEED now to a third method, whereby a title j, 
goods and chattels may be acquired and loſt, viz. by forfeity,, 
as a puniſhment for ſome crime or miſdemeſnor in the party 
forſeiting, and as a compenſation for the offence and injuy 
committed againſt him to whom they are forfeited, Of jor. 
feitures, conſidered as the means whereby real property might 
be loſt and acquired, we treated in a former chapter 0 
It remains therefore in this place only to mention, by wha 


means or for what offences goods and chattels become liable u 1 
forfeiture. * 
. : be 
In the variety of penal laws with which the ſubjcQ i; x of | 
preſent incumbered, it were a tedious and impraGiicable ul _ 
to reckon up the various forfeitures, inflicted by ſpecial la. we 
tutes, ſor particular crimes and miſdemeſnors : ſome of which A 
are mala in ſe, or offences againſt the divine law, either n- "70 
| tural or revealed; but by far the greateſt part are mala pril. oa 
bita, or ſuch as derive their guilt merely from their protibs- aft 

tion by the laws of the land: ſuch as is the forfeiture of 42. 
per month by the ſtatute 5 Eliz. c. 4. for exerciſing 3 traie . 
ro! 


without having ſerved ſeven years as an apprentice there; 
and the forfeiture of 10/. by g Ann. c. 23. for printing an 4- os 
manac without a ſtamp. I ſhall therefore confine my{f 


thoſe offences only, by which all the goods and chati« oil ©" 
the offender are forſcited: referring the ſtudent for {ut ſtat 
where pecuniary mulds of different quantities are infli&c, u ed a 
their ſeveral proper heads, under which very many of tag 

val 


have been or will be mentioned; or elſe to the collections 
Hawkins and Burn, and other laborious compilers, Indes 
as moſt of theſe forfeitures belong to the crown, they ma 
ſeem as if they ought to have been referred to the precedi 
method of acquiring perſonal property, namely, by prer! 
tive. But as, in the inſtance of partial forfeitures, a mot! 
often goes to the informer, the poor, or ſometimes to i"! 
perſons ; and as one total forfeiture, namely that by « bi 


70.9 


(l.) See pag. 267, 
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pt who is guilty of felony by concealing his effects, accrues 
entirely to his creditors, 1 have therefore made it a diſtinct 
bead of transferring property. | 


Goops and chattels then are totally forfeited by conviction 


of bigb treaſon, or miſpriſion of treaſon ; of petit treaſon ; of 
ſeliny in general, and particularly of felony de ſe, and of man- 
ſaugbler; nay even by conviction of excuſable homicide (i); 
by cutlawry for treaſon or felony; by conviction of petit 
larceny; by flight in treaſon or telony, even though the party 
e acquitted of the fact; by //anding mute, when arraigned 
of felony 3 by drawing a weapon on a judge, or ſiriking any 
ore in the preſence of the king's courts ; by praemunire; by 
pretended propbecies, upon a ſecond conviQiion ; by owling z 
by the reſiding abroad of artificers; and by challenging to 
{bt on account of money won at gaming. All theſe offences, 
i: will more fully appear in the fourth book of theſe commen- 
ries, induce a total forfeiture of goods and chattels. 


And this forfeiture commences from the time of coavidtion, 
rot the time of committing the fact, as in forteitures of real 
property. For chattels are of fo vague and fluctuating a na- 
ure, that to affect them, by any relation back, would be 
auended with more inconvenience than in the caſe of landed 
eſtates: and part, if not the whole of them, muſt be expend- 
ed in maintaining the delinquent, between the time of com- 
nittng the fact and his conviction. Yet a fraudulent con- 
verance of them, to defeat the iatcreſt of the crown, is made 
59.7 oy ſtatute 13 Eliz. c. 5. | 


(i) Co. Litt. 391. 2 laſt. 316. 3 loſt, 320. 
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CHAPTER THE TWENTY-FI GHTH, 


De TITLE CUSTON 


FOURTH method of acquiring property in thing 

perſonal, or chattels, is by cuſiom : whereby a right 
veſts in ſome 2g perſons, either by the local uſage of 
ſome particular place, or by the almoſt general and univeril 
uſage of the kingdom. It were endleſs, ſhould I attempt v 
enumerate all the teveral kinds of ſpecial cuſtoms, which m 
entitle a man to a chattcl intereſt in different parts of the 
kingdom: I ſhall therefore content myſelf with making ſome 
obſervations on three ſorts of cuſtomary intereſts, which ob- 
tain pretty generally throughout moſt parts of the nation, and 
are therefore of more univerſal concern; viz. beriots, norti- 
aries, and heir-looms, | 


1. Hr RIOT Ss, which were ſlightly touched upon in a for- 
mer chapter (a), are uſually divided into two ſorts, herict- 
ſervice, and heriot-cuſlom. The former are ſuch as are due 
upon a ſpecial reſervation in a grant or leaſe of lands, and 
therefore amount to little more than a mere rent (b) : the 
latter ariſe upon no ſpecial reſervation whatſoever, but depend 
merely upon immemorial uſage and cuſtom (c). Of thelt 
therefore we are here principally to ſpeak : and they are ce 
fined to be a cuſtomary tribute of goods and chattels, payabl 
to the lord of the ſee on the deceaſe of the owner of the uni. 


_(a) pag. 9). (b) 2 Saund, 166, (e) Co. Cop. S | 


Th 
42.2 
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Tux firſt eſtabliſhment, if not introduction, of compul- 
ſory heriots into England, was by the Danes: and we find in 
he laws of king Canute (d) the ſeveral heregeates or heriots 
ſpecified, which were then exacted by the king on the death 
of divers of his ſubjects, according to their reſpective dignities; 
{om the higheſt eorJe down to the moſt inferior thegne or 
:ndholder. Theſe, for the moſt part, conſiſted in arms, 
rorſes, and habiliments of war; which the word itſelf, ac- 
cording to fir Henry Spelman le), ſignifies. Theſe were de- 
lrered up to the ſovereign on the death of the vaſal, who 
could no longer uſe them, to be put into other hands for the 


ervice and defence of the country. And upon the plan of this 


Daniſh eſtabliſhment did William the Conqueror faſhion his 
law of reliefs, as was formerly obſerved (f); when he aſ- 
certained the preciſe relief to be taken of every tenant in chi- 
valry, and, contrary to the feodal cuſtom and the uſage of 
his own duchy of Normandy, required arms and implements of 
war to be paid inſtead of money (g). 


Tax Daniſh compulſive_heriots, being thus tranſmuted into 
reliefs, underwent the ſame ſeveral viciſſitudes as the feodal 
tenures, and in ſocage eſtates do frequently remain to this day, 
in the ſhape of a double rent pavabie at the death of the te- 
nant: the heriots which now continue among us, and preſerve 


that name, ſeeming rather to be of Saxon parentage, and at 


feſt to have been merely diſcretionary (h). Theſe are now for 
the moſt part confined to copyhold tenures, and are due by 
cuſtom only, which is the life of ali eſtates by copy, and per- 
habs are the only inſtance where cuſtom has favoured the 
lord. For this payment was originally a voluntary donation, 
or eratuitous legacy of the tenant ; perhaps in acknowlege- 
ment of his having been raiſed a degree above villenage, when 
his goods and Chatlel: were quite at the mercy of the lord: 


Je. Cg. (2) LL Guil C:nan c. 22, 13, 24. 
el feads, c. 18. (li) Lanbard. Pecamb. of KNcüt. 492. 
17 P36 65. 
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424 The RIGHTS 2 85 Boox ll 
and cuſtom, which nas on the one hand conſirmed the tenant's 
intereſt in excluſion of the lord's will, has on the other hang 
eftabliſhed this diſcretional piece of gratitude into a permanen; 
duty. An heriot may alſo appertain to free land, that is held 
by fervice and ſuit of court; in which caſe it is moſt common. 
ly a copyhold enfranchiſed, whereupon the heriot is {till due 
by cuſtom. Brac on (i) ſpeaks of heriots as frequently due on 
the death of both ſpecies of tenants « * eff quidem alia pracſc- 
ce tio quae nominatur heriettum ; ubi tenens, liber vel ſerqy, 
& jn morte ſua dominum ſuum, de quo tenuerit, reſpicit de ne- 
& Jiori averio ſus, vel de ſecundi meliori, ſecundum atverſan 
& Iocorum con ſuetudinem” And this, he adds, „ magis fit de 
& oratia quam de jure;” in which Fleta (K) and Britton 0 
agree: thereby plainly intimating the original of this cuſtem 
10 have been merely voluntary, as a legacy from the tenant, 
though now the immemorial uſage has eſtabliſhed it as c 
right in the lord. 


Tus heriot is ſometimes the beſt live beaſt, or averiun, 
which the tenant dies poſſeſſed of, (which is particulath 
denominated the villein's relief in the twenty ninth law of king 
William the Conqueror) ſometimes the beſt inanimate goo!, 
under which a jewel or piece of plate may be included: but 
it is always a perſonal chattel, which, immediately on the 
death of the tenant who was the owner of it, being aſcertain- 
ed by the option of the lord (m), becomes veſted in him as li 
property : and is no charge upon the lands, but merely on the 
goods and chattels. The tenant muſt be the owner of it, elle 
it cannot be due; and therefore on the death of a feme-covert 
no heriot can by taken; for ſhe can have no ownerſhip n 
things perſonal (n). In ſome places there is a cuſtomary com- 
poſition in „* as ten or twenty ſhillings in lieu of a he- 
riot, by which the lord and tenant are both bound, if it be 
indiſputably antient cuſtom: but a new compoſition of th: 
ſort will not bind the repreſentatives of either party; for that 


emounts to the creation of a new cuſtom, which is now im- 
poſſible (o). 


() L 2. e. 36. 5. 9. (m] Hob. 60, 
(k)2 3 3 2 8. a (n) Keilw. 84. 4 Leon. 229. 
* 61) c. 55. (0) Co, Cop 9 31. 


2. Mo * 


cuſtomary gift claimed by and due to the miniſter in very many 


Mos TUARIES are a ſort of eccleſiaſtical heriots, being a 


pariſhes on the death of his pariſhioners. They ſeem origi- 
rally to have been, like lay heriots, only a voluntary bequeſt 
to the church; being intended, as Lyndewode informs us from 
a conſtitution of archbiſhop Langham, as a kind of expiation 
and amends to the clergy for the perſonal tithes, and other 
eccleſiaſtical duties, which the laity in their life-time might 


have neglected or forgotten to pay. For this purpoſe, after 


p) the lord's heriot or beſt good was taken out, the ſecond 


bet chattel was reſerved to the church as a mortuary : 1. 


« decedens plura babuerit animalia, eptimo cui de jure fuerit 
« debitum reſervato, ecclefie fue fo fine dolo, fraude, ſeu con- 
« tradictione qualibet, pro recompenſatione ſubtracſionis deci- 
« marum fperſonalium, necnon et oblationum, ſecundum melius 


« an;mal reſervetur, poſi obitum, pro ſaiute anime ſue (q). 


And therefore in the laws of king Canute (r) this mortuary is 
called ſoul-ſcot (raplrceat) or ſpmbotum anime. And, in 
purſuance of the ſame principle, by the laws of Venice, where 
no perſonal tithes have been paid during the life of the party, 
they are paid at his death out of his merchandize, Jewels, and 
other moveables (s). So alſo, by a ſimilar policy, in France, 
every man that died without bequeathing a part of his eſtate 


to the church, which was called dying without confeſſion, was 


formerly deprived of chriſtian burial : or, if he died inteſtate, 
the relations of the deceaſed, jointly with the biſhop, named 


proper arbitrators to determine what he ought to have given 


o the church, in caſe he had made a will. But the n 
in 1409, redreſſed this grievance (t). 


Ir was antiently uſual in this kingdom to bring the mortuary 


toe church along with the corpſe when it came to be buried; 


an thence (u) it is ſometimes called a carſe-preſents a torts 


() 2 litt. 185. | (s) —— ad D-cratal, I 3, .. 20. c. 31. 

(4; Previnc, J. I. tit, 4. (e) Sp. L. b. 28. c. 41. 

60 E 13. (u) Skew hiſt of tithes. c. 10. 
which 


Cb. 28. of Tunis, „ 
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which beſpeaks it to have been once a voluntary donation, 
However in Bracton's time, fo early as Henry III, we find it 
rivetted into an eſtabliſhed cuſtom : inſomuch that the bequeg 
of heriots and mortuaries were held to be neceſſary ingredient 
in every teſtament of chattels.  Imprimis autem debet quili- 
« bet, qui teſtamentum fecerit, deminum ſuum de meliori u 
&© quam habuerit recegnoſcere; et poſtea ecclefiam de alia me. 
cc Jiri: the lord muſt have the beſt good left him as an 
heriot; and the church the ſecond beſt us a mortuary, But 
yet this cuſtom was different in different places: * ix guibuſ. 
4% dam lecis babet ecclefra melius animal de conſuetudine; in 
cc quibuſdam ſecundum, vel tertium melius; et in quibuſdam 
ic mihil: et ideo conſideranda eſt conſuetudo loci (w).“ This 

cuſtom ſtill varies in different places, not only as to the mortu- | 
ary to be paid, but the perſon to whom it is payable, In 
Wales, a mortuary or corſe-preſent was due upon the death of 
every clergyman to the biſhop of the dioceſe ; till aboliſhed, 
upon a recompenſe given to the biſhop, by the ſtatute 12 Ann, 
ſt. 2. c. 6. And in the archdeaconry of Cheſter a cuſtom alſo 
prevailed, that the biſhop, who is alſo archdeacon, ſhould have 
at the death of every clergyman dying therein, his beſt horſe 
or mare, bridle, ſaddle, and ſpurs, his beſt gown or cloak, hat, 
upper garment under his gown, and tippet, and alſo his beſt 
ſignet or ring (x). But by ſtatute 28 Geo. II. c. 6. this mor- 
tuary is directed to ceaſe, and the act has ſettled upon the bi- 
ſhop an equivalent in its room. The king's claim to many 
goods, on the death of all prelstes in England, ſeems to be cf 
the ſame nature; though fir Edward Coke (y) apprehend, 
that this is a duty due np3n death and not a mortuary © a diſ. 
tinction which ſeems to be without a difference. For not only 
the king's eccleſiaſtical character, as ſupreme ordinary, but 
alſo the ſpecies of the goods claimed, which bear ſo near 4 
reſemblance to thoſe in the archdeaconry of Cheſter, which 
was an acknowleged mortuary, puts the matter out of diſpute. 
'The king, according to the record vouched by ſir Edward 
Coke, is entitled to fix things; the biſhop's beſt horſe or pal. 


(% Bratton. J 2. c. 26, Flet, I 2,6, 57, 0) 2 laſt. 491. 
(x) Cro, Car, 437. 


ſi rey, | 
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frey, with his furniture: his cloak, or gown, and tippet : his 
cup, and cover: his baſon, and ewer ; his gold ring: and, 
laſtly, his muta canum, his mew or kennel of hounds 3 as 3 Was | 
mentioned in the preceding chapter (z). 


Tr1s variety of cuſtoms, with regard to mortuaries, giving 
Frequently a handle to exactions on the one ſide, and frauds or 
expenſive litigations on the other; it was thought proper by 
ſtatute 21 Hen. VIII. c. 6. to reduce them to ſome kind of 
certainty. For this purpoſe it is enacted, that all mortuaries, 
or corſe-preſents to parſons of any pariſh, ſhall be taken in the 
following manner; unleſs where by cuſtom leſs or none at all 
is due: viz, for every perſon who does not leave goods to the 
value of ten marks, nothing: for every perſon who leaves goods 
to the value of ten marks, and under thirty pounds, 3s. 4d. 
if above thirty pounds, and under torty pounds, 67. 8d. if above 
forty pounds, of what value ſoever they may be, 10s. and no 
more. And no mortuary ſhall throughout the kingdom be 
paid for the death of any feme- covert; nor for any child; nor 
for any one of full age, that is not a houſekeeper ; nor for any 
waylaring man; but ſuch wayfaring man's mortuary ſhall be 
paid in the pariſh to which he belongs. And upon this ſtatute 

ſtands the law of mortuaries to this day. 


3. HEIx-LOOMs are ſuch goods and perſonal chattels, as, 
contrary to the nature of chattels, ſhall go by ſpecial cuſtom to 
the heir along with the inheritance, and not to the executor of 
the laſt proprietor. The termination, loom, is of Saxon ori- 

ginal; in which language it ſignifies a limb or member /a) ; 
ſo that an heir-loom is nothing elſe, but a limb or member of 
the inheritance. They are generally ſuch things as cannot be 
taken away without damaging or diſmembering the freehold z 
othciwiſe the general rule is, that no chattel intereſt whatſo- 
ever hall go to the heir, notwithſtanding it be expreſsly limit- 
ch to 2 man and his heirs, but ſhall veſt in the exccutor (b). 
Put deer in a real authorized park, fiſhes in a pond, doves in 


(z) pag. 413. | (e) Co. Lit. 388, 
% Spelm. G. 277, 


a dove- 
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a dove-houſe, Ec. though in themſelves perſonal chattels, yet yet 
they are ſo annexed to and ſo neceſſary to the well- -being of the 
inheritance, that they ſhall accompany the land Wherever it 
veſts, by either deſcent or purchaſe (c). For this reaſon alſo 
I zpprehend it is, tat the antient jewels of the crown are held 
to be heir-looms (d): for they are neceſſary to maintain the 
Rate, and ſupport the dignity, of the ſovereign for the time 
being. Charters likewiſe, and deeds, court-rolls, and other 
evidenccs of the land, together with the cheſts in which they 
are contained, ſhall pals together with the land to the heir, in 
the nature of hcir-looms, and ſhall not go to the executor (e). 
By ſpecial cuſtom alſo, in ſome places, carriages, utenſils, and 
other houſehold implements may be heir-looms (f); but ſuch 
cuſtom muſt be ſtriciy proved. On the other hand, by almoſt 
general cuſtora, whatever is ſtrongly affixed to the freehold or 
| Inheritance, 27:41 cannot be ſcvered from thence without vio- 
lence or damage, „ guod ab edibus non facile revellitur (g)," 
is become a member of the inheritance, and ſhall thereupon 
paſs to the heir; as chimney-pieces, pumps, old fixed or dor- 
mant tables, benches, and the like (b). A very ſimilar notion 
to which prevails in the duchy of Brabant ; where they rank 
certain things moveable among thoſe of the immoveable kind, 
calling them, by a very peculiar appellation, prædia volantic, 
or yolatile eſtates : ſuch as beds, tables, and other heavy imple- 
ments of furniture, which (as an author of their own obſerve:) 
« dipnitatem iſlam nota ſunt, ut villis, ſylvis, et ædibu, 
ec aliiſque prædiis, cemparentur; quod ſolidiora mobilia iffis 
dc edibus ex deſtinatione patris familias cobærere videantur; 
&« et pro parte ipſarum edium eſlimentur (i).“ 


OTHnrr perſonal chattels there are, which alſo deſcend to 
the heir in the nature of heir-jooms, as a monument or tomb- 
ſtone in a church, or the coat-armor of his anceſtor there hung 


(c) Co. Litt. 8. (g) Spelm. Clef. 2 

(d) Vid. 18. (h) 12 Mod. 8 20 yy. 

(e) Bro. Ar. tit. ehatteles, 18. (i) Stockmans 21 jure dewolutionis, c. 3. 
) Co. Litt. 18, 185. S. 16. 


up, : 
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ups with the pennons and other enſigns of honor, ſuited to his 


degree. In this caſe, albeit the freehold of, the church is in 
the parſon, and theſe are annexed to that freehold, yet cannot 
the parſon or any other take them away or deface them, but 
is liable to an action from the heir (k). Pews in the church 
are ſomewhat of the ſame nature, which may deſcend by cuſtom 
immemorial (without any eccleſiaſtical concurrence) from the 
anceſtor to the heir (). But though the heir has a property 
in the monuments and eſcutcheons of his anceſtors, yet he has 
none in their bodies or aſhes ; nor can he bring any civil action 
againſt ſuch as indecently at leaſt, if not impiouſly, violate and 
diſturb their remains, when dead and buried. The parſon 
indeed, who has the freehold of the ſoil, may bring an action 
of treſpaſs. againſt ſuch as dig and diſturb it : and, if any one 
in taking up a dead body ſteais the ſhroud or other apparel, it 
will be felony (m) ; for the property thereof remains in the 
executor, or whoever was at the charge of the funeral. 

Bur to return to heir-looms : theſe, though they be mere 
chattels, yet cannot be deviſed away iram the heir by will ; 
but ſuch a deviſe is void (n), even by a tenant in fece-ſimple. 
For, though the owner might during his life have fold or diſ- 
poſed of them, as he might of the timber of the eſtate, ſince, as 
the inheritance was his own, he might mangle or diſmeniber it 
as he pleaſed ; yet, they being at his death in{tantly veſted in 
the heir, the deviſe (which is ſubſequent, and not to take effect 
tll after his death) ſhall be poſiponed io the cuſtom, whereby 
they have already deſcended. 


(k) 12 Rep. 106. Co. Litt. 18. 8 110. 12 Rep. 113. 1 Hal, 
(1) 3 laſt, 202. 12 Rep. 105, p. Cs 
| (u) To. Litt. 28 
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CA TER THE TWENTY NINTH, 


Or TITLE By SUCCESSION, MARRIAGE, axy 
JUDGMENT. 


N the preſent chapter we ſhall take into conſideration three 
other ſpecies of title to goods and chattels, 


V. Tux fifth method therefore of gaining a property in 


chattels, either perſonal or real, is by ſucceſſion : which is, in 


ſtrictneſs of law, only applicable to corporations aggregate of 
many, as dean and chapter, mayor and commonalty, maſter and 
fellows, and the like; in which one ſet of men may, by ſuc- 
ceeding another ſet, acquire a property in all the goods, move- 
| ables, and other chattels of the corporation. The true reaſon 
whereof is, becauſe in judgment of law a corporation never 
dics ; and therefore the predeceſſors, who lived a century ago, 
and their ſucceſlors now in being, are one and the ſame body 
corporate (a), Which identity is a property ſo inherent in the 


nature of a body politic, that, even when it is meant to give 


any thing to be taken in ſucceſſion by ſuch a body, that ſucceſ- 


ſion need not be expreſſed ; but the law will of itſelf imply it. 


So that a gift to ſuch a corporation, either of lands or of chat- 
tels, without naming their ſucceſſors, veſts an abſolute pro- 
perty in them ſo long as the corporation ſubſiſts (b). And 
thus a leaſe for years, an obligation, a jewel, a flock of ſheep, 


( 4 Rep. 65, : (b) Bro, Abr. t. eftates, go, Cro Eliz, 464- 
or 
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or other chattel intereſt, will veſt in the abe by ſucceſ- 
ſion, as well as in the identical members, to whom it was ori- 


ginally given. 


Bur, with regard to ſole corporations, a conſiderable diſtine- 
lion muſt be made. For if ſuch ſole corporation be the repre- 
ſentative of a number of perſons; as the maſter of an hoſpital, 
who is a corporation for the benefit of the poor brethren ; an 
abbot, or prior, by the old law before the reformation, whe 


repreſented the whole convent; or the dean of ſome antient 


cathedral, who ſtands in the place of, and repreſents in his 
corporate capacity, the chapter ; ſuch ſole corporations as theſe 
have in this reſpect the ſame powers, as corporations aggregate 
have, 10 take perſonal property or chaitels in ſucceſſion, And 
therefore a bond to ſuch a matter, abbot, or dean, and his ſue- 
ceſſors, is good in law; and the ſucceſſor ſhall have the ad- 
vantage of it, for the benefit of the aggregate ſociety, of which 
he is in law the repreſentative (c). Whereas in the caſe of 
ſole corporations, which repreſent no others but themſelves, 
as biſhops, parſons, and the like, no chattel intereſt can regu- 
larly go in ſucceſſion : and therefore, if a leaſe for years be 
made to the biſhop of Oxford and his ſucceſſors, in ſuch caſe 
his executors or adminiſtrators, and not his ſucceſlors, ſhall 
have it (d). For the word ſucceſſars, when applied to a perſon 
in his politic capacity, is equivalent td the word heirs in his 
natural: and as ſuch a leaſe for years, if made to John and his 
heirs, would not veſt in bis heirs, but his executors ; fo, if it 
be made to John biſhop of Oxford and his ſucceſſors, who are 
the heirs of his bod: politic, it {hall ſtill veſt in his exccutors 
and net in ſuch his ſucceſſors. The reaſon of this is obvious: 
for, beſides that the law looks upon gouds and chattels as of too 
low and periſhable a nature to be limited either to heirs, or fuch 
ſucceſſors as are equivalent to heirs; it would alſo follow, that 
it any ſuch chatiel intereſt (granted to a ſole corporation and 
his ſucceſſors) were allowed to deſcend to ſuch ſueceſſor, the 


property thereof mit be in abeyance from the death of the 


(e) Dyer. 48. Cro, Elis. 464. (4) Co. Lit. 46. 
| preſent 
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preſent owner until the ſucceſſor be W and this is 
contrary to the nature of a chattel intereſt, which can nevet 
be in abeyance or without an owner (e); but a man's right 
therein, when once ſuſpended, is gone for ever. This is not 
the caſe in corporations aggregate; where the right is never in 
ſuſpence; nor in the other ſole corporations before- mentioned, 
who are rather to be conſidered as heads of an aggregate body, 
than ſubſiſting merely in their own right: the chattel intereſt 
therefore, in ſuch a caſe, is really and ſubſtantially veſted in 
the hoſpital, convent, chapter, or other aggregate body; 
though the head is the viſible perſon in whoſe name every ad 
is carried on, and in whom every intereſt is therefare ſaid (in 
point of form) to veſt. But the general rule, with regard to 
corporations merely ſole, is this, that no chattel can go or be 


acquired by right of ſucceſſion (f). 


YET to this rule there are two exceptions. One in the 
caſe of the king, in whom a chattel may veſt by a grant of it 
formerly made to a preceding king and his ſucceſſors (g). The 


other exception is, where, by a particular cuſtom, ſome parli- 


cular corporations ſole have acquired a power of taking part: 
cular chattel intereſts in ſucceſſion. And this cuſtom, being 
againſt the general tenor of the common law, muſt be ſtridly 
interpreted, and not extended to any other ehattel intereſts 
than ſuch immemorial uſage will ſtrictly warrant. Thus the 
chamberlain of London, who is a corporation ſole, may by the 
cuſtom of London take bonds and recognizances to himſelf and 


his ſucceſſors, for the benefit of the orphans? fund (h) : but it 


will not follow from thence, that he has a capacity to take a 
leaſe for years to himſelf and his ſucceſſors for the ſame pur- 
poſe ; for the cuſtom extends not to that : nor that he may 
take a bond to himſelf and his ſucceſſors, for any other purpole 


than the benefit of the orphans? fund; for that allo is not 


warranted by the cuſtom. Wherefore, upon the whole, we 
may cloſe this head with laying down this general rule ; that 


ſuch right of ſucceſſion to chattels is univerſally inherent 


(e) Brownl. 132, (g) Ibid. go. 
(f) Co. Litt. 46. | (b) 4 Rep. 65, Cro, Elis. 682. 


by 


by the common law in all aggregate corporations, in the king, 
1nd in ſuch ſingle corporations as repreſent a number of per- 
ons; ard Mays by ſpecial cuſtom, belong to certain other 
ole corporations for ſome particular purpoſes : : although, ge- 
nerally, in ſole . no ſuch right can exiſt. 


VI. As1xTH method of acquiring property in goods and 
chattels is by marriage ; whereby thoſe chattels, which be- 
lerged formerly to the wife, are by act of law veſted in the 
Luhand, with the ſame degree of property and with the fame 
rowers, as the wife, when ſole, had over them. 


Tr1s depends entirely on the notion of an unity of perſon 
beucen the huſband and the wife; it being held that they 
ate one perſon in law (i), ſo that the very being and exiſtence 
ef the woman is ſuſpended during the coverture, or entirely 
ered and incorporated in that of the huſband. And hence 
i {ullows, that whatever perſonal property belonged to the 
wife, before marriage, is by marriage abſolutely veſted in the 
iuſhand. In a real eſtate, he only gains a title to the rents 
and profits during coverture: for that, depending upon feodal 
principles, remains entire to the wiſe aſter the death of her 
huſhand, or to her heirs, if ſhe dies before him; unleſs by 
the birth of a child, he becomes tenant for life by the curteſy. 
Put, in chattel intereſts, the ſole and abſolute property veſts 
inthe huſhand, to be diſpoſed of at his pleaſure, if he chuſes 
0 take poſſeſſion of them: tor, unleſs he reduces them to 
"Mon, by exerciſing ſome act of ownerſhip upon them, 


(110 her repreſentatives, after the coverture is determined, 


Tura is therefore a very conſiderable” difference in the 
a*quiſition of this ſpecies of property by the huſband, accord- 
go the ſul. jet matter; w/Z. Whether it be a chattel real, 


(i) Sce book I. c. 15, 
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ro property veſts in him, but they ſhall remain to the wite, 


0 
— — — — — . 3 — — I - — — 
* 2 K ” >» Fes T : = 
— = — 
— — 2 — . . 
_ 22 — - 
*s", « 


Do — 


P EET — 
— [ 22 5 F 2 


— . — 
— 5 
—ůů +7 
FE; a 1 * — — 
— "PH etngS- - = 
= _ — 
4 - — 


be in poſſeſſion, or in action only. A chattel real veſts in the 


* 


() Lid. 300. 
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or a chattel perſonal; and, of chattels perſonal, whether i 


Huſband, not abſolutely, but ſub modo. As, in caſe of à leaſe 
for years; the huſband ſhall receive all the rents and profits of 
it, and may, if he pleaſes, ſell, ſurrender, or diſpoſe of it 
Curing the coverture (k) : if he be outlawed or attainted, it 
ſhall be forfeited to the king (I) : it is liable to execution for 


| 
his debts (m): and, if he ſurvives his wife, it is to all intent; | 
and purpoſes his own (n). Yet if he has made no diſpoſition 
thereot in his lifetime, and dies before his wife, he cannot 
diſpoſe of it by will (o): for, the huſband having mace no 
alteration in the property during his life, it never was transfer. « 
red from the wife; but after his death ſhe ſhall remain in her t 
antient poſſeſſion, and it ſhall not go to his executors, So it w 
is alſo of chattels perſonal (or choſes ) in action; as debts upon by 
bond, contracts, and the like: theſe the huſband may. haxe ar 
if he plcaſcs ; that is, it he reduces them into poſſeſſion by ca 
receiving or recovering them at law, And, upon ſuch receipt en 
or recovery, they are abſolutely and entirely his own; ard ret 
ſhall go to his executors or 2dminiſtrators, or as he ſhall be. du 
queath them by will, and ſhall not reveſt in the wife. Bu, 
if he dies before he has recovered or reduced them into po- | 
ſeſſion, ſo that at his death they ſtill continue choſes in adlin, hu 
they ſhall ſurvive to the wife; for the huſband never exerted at] 
the power he had of obtaining an excluſive property in wh 
them (p). Ard ſo, if an eſtray comes into the wile's irate els, 
chiſe, and the huſband ſeiſes it, it is abſolutely his property: an 
but, if he dies without ſciſing it, his executors are not now 2! may 
liberty to ſeiſe it, but the wife or her heirs (q); for the ul agal 
band never exerted the right he hd, which right deternuincd 
with the coverture. Thus in both theſe ſpecies of property ite A 
Jlaw-is the ſame, in caſe the wife ſurvives the huſband ; but pert 
in caſe the huſband ſurvives the wife, the law is very differen. Wi ce 
with reſpect to chattels real and choſes in action: for he ſhall f 
(*) Co. Litt. 46. (o) Poph. 5. Co. Litt. 361. 
? (1) Plowd. 263. Ip) Co. Lint, 351, (r) ; 
(m) Co. Litt. 351, (q) Id. 


Lat 
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have the chattel real by ſurvivorſhip, but not the choſe in ac- | 
tion (r); except in the caſe of arrears of rent, due to the wife 
before her coverture, which in caſe of her death are given to 
the huſband by ſtatute 32 Hen. VIII. c. 37. And the reaſon 
for the general law is this: that the huſband is in abſolute 
poſſeſſion of the chattel real during the coverture, by a kind 
of joint-tenancy with his wife; wherefore the law will not 
wrelt it out of his hands, and give it to her repreſentatives : 
though, in cafe he had died fitſt, it would have ſurvived to 
the wife, unleſs he thought proper in his lifetime to alter the 
poſſeſſion. But a choſe in action ſhall not ſurvive to him, be- 
cauſe he never was in poſſeſſion of it at all, during the cover- 
ture ; and the only method he had to gain poſleſſion of it, 
was by ſuing in his wife's right: but as, after her death, he 
cannot (as huſband) bring an action in her right, becauſe they 
are no longer one and the ſame perſon in law, therefore he 
can never (as ſuch) recover the poſſeſſion, But he {till will be 
entitled to be her adminiſtrator ; and may, in that capacity, 
recover ſuch things in action as became due to her before or 
during the coveture. | 


Tuus, and upon theſe reaſons, ſtands the law between 
huſband and wife, with regard to chattels real, and choſes in 
atlion e but, as to cbattels perſonal (or choſes ) in paſſeſſion, 
which the wife hath in her own right, as ready money, jew- 
ch, houſchold goods, and the like, the huſband hath therein 
an immediate and abſolute property, devolved to him by the 
marriage, not only potentially but in fact, which never can 
again reveſt in the wife or her repreſentative (5). 


Ax p, as the huſband may thus, generally, acquire a pro- 
perty in all the perſonal ſubſtance of the wife, fo in one parti- 
cular inſtance the wife may acquire a property in ſome of her 
buſhand's goods; which ſhall remain to her after his death, 
and ſhall not go to his executors, Theſe are called her para- 


(r) J Mod, 186. (s) Co. Litt. 381. 


Ff a | Phernalia; 
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Pbernalia; ; which is a term borrowed from the civil lau (0, 
and is derived from the Greek language, ſignitying ſomething 
over and above her dower. Our laws uſes it to ſignify the 
apparel and ornaments of the wife, ſuitable to her rank and 
degree; which ſhe becomes entitled to at the death of her 
huſband, over and above her jointure or dower, and prefers. 
bly to all other repreſentatives (u): and the jewels of a pecteſs, 
uſually worn by her, have been held to be paraphernalia (u). 
Neither can the huſband deviſe by his will ſuch ornaments and 
Jewels of his wile; though during his life perhaps he hath 
the power (if unkindly inclined to exert it) to fell them or 
give them away (x). But if ſhe continues in the uſe of them 
till his death, ſhe ſhall afterwards retain them againſt his exe. 
cutors and adminiſtrators, and all other perſons, except creti- 
tors where there is a deficiency of aſſeis (y). And her te- 
ceſſary appare! is protected even againſt the claim of crc. 
tors (2). | : 


VII. AJjupcmexT, in conſequence of ſome ſuit or aden 
in a court of juſtice, is frequently the means of veſting the 
right and property of chattel intereſts in the prevailing part, 
And here we muſt be careful to diſtinguiſh between propertr, 
the right of which is before veſted in the party, and of which 
only þ://-{/1on is recovered by ſuit or action; and property, to 
which a man before had no determinate title or certain clin, 
but he gains as well the right as the poſſeſſion, by the procels 

and judgment of the law. Ot the former fort are all deb's 
and choſes in aclion; as if a man gives bond for 20 J. or agrecs 
to buy a horſe at a ſtated ſum, or takes up goods of a tradel- 
man upon an implied contract to pay as much as they art ten- 
ſonably worth : in all theſe caſes the right accrues to the as 
ditor, and is completely veſted in him, at the tine lc 
the bond being ſealed, or the contract or agreement made; 
and the law only gives him a remedy to recover th! 


(t) F/. 23.3. 5. L. 3. (x) Noy's Max. c. 49, — Cie“ 

(u) Cro. Car. 343, 1 Roll. Abr. 911. 1 24 Nov. 1746. * ä 
a Leon. 186. (y) 1. P. Wms. 530. 

(w) Moor. 213. () Noy's Max. c. 49. 
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poſſeſſion of that right, which already in juſtice belongs to 
lim, But there 1s allo a ſpecies of property to which a man 
has not any claim or title whatſoever, till after ſuit com- 
menced and judgment obtained in a court of law: where the 
night and the remedy do not follow each other, as in common 
caſes, but accrue at one and the ſame time: and where, be- 
fore judgment had, no man can ſay that he has any abſolute 
property, either in poſſeſſion or in action. Ol this nature 


are, 


1. Such penalties as are given by particular ſtatutes, to 
de recovered on an action popular ; or, in other words, to be 
recovered by him or them that will ſue for the ſame. Such 
25 the penalty of 5007. which thoſe perſons are by ſeveral 
acts of parliament wade liable to forfeit, that, being in par- 
ticular offices or ſituations in liſe, negleCt to take the oaths 
to the government; which penalty is given to him or them 
that will fue for the ſame. Now here it is clear that no par- 
ticular perſon, A or B, has any right, claim, or demand, 
in or upon this penal ſum, till after action brought (a); for 
ne that brings his ation, and can bona fide obtain judgment 
firſt, will undoubtedly ſecure a title to it, in excluſion of 
every body elfe. He obtains an inchoate imperfect degree of 
property, by commencing his ſuit: but it is not conſum- 
mated till judgment; forg if any colluſion appears, he loſes 
the priority he had gained (b). But, otherwiſe, the right ſo 
attaches in the firſt intfoi:ner, that the king {who before ac- 
von brought may grant a pardon which ſhall he a bar to all 
the world) cannot after ſuit commenced remit any thing but 
his own part of the penalty (c). For by commencing the ſuit - 
the informer has made the popular action his own private ac- 
ton, and it is not in the power of the crown, or of any thing 
but parliament, to releaſe the informer's intereſt, This there- 
fare is one inflance, where a ſuit and judgment at law are not 


) S'at. 4 Hen. VII, c. 20, 
) C. Eliz, 138. 11 Rep. 6s. 


1 8 only 


ter 141. Stra 1.69. Combe (b 
* B. R Tr. 3 Geo, III. 4 
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only the means of recovering, but alſo of acquiring, Property, 


And what is ſaid of this one penalty is equally true of all other; 
that are given thus at large to a common informer, or to any 
perſon that will ſue for the ſame. They are placed as it were 
in a ſtate of nature, acceſſible by all the king's ſubjects, by 
the acquired right of one of them: open therefore to the fi 
occupant, who declares his intention to poſſeſs them by bring. 
ing his action; and who carries that intention into execy- 


tion, by obtaining judgment to recover them. 


2. AXoTHER ſpecies of property, that is acquired and |! 
by ſuit and judgment at law, is that of damages given to: 
man by a jury, as a compenſation and fatisfaQtion for ſome in 
jury ſuſtained; as for a battery, for impriſonment, for flan- 
der, or for treſpaſs. Here the plaintiff has no certain demand 
till after endet; ; but, when the jury has aſſeſſed his dum. 
ges, and judgment is given thereupon, whether they amour; 
to twenty pounds or twenty ſhillings, he inſtantly acquire; 
and the defendant loſes at the ſame time, a right to that fg. 
cific ſum, It is true, that this is not an acquiſition ſo poi. 
fectly original as in the former inſtance : for here the injured 


party has unqueſtionably a vague and determipate right t 


ſome damages or other, the inſtant he receives the injuty; 
and the verdict of the jurors, and judgment of the court 
thercupon, do not in this caſe ſo properly veſt a new tiile in 
him, as f1x and aſcertain the d one; they do not gie, but 
define, the right. But however, though ſtrictly "ſpeaking 
the primar) right to, a ſatis faction for injuries is given by th: 
law of nature, and the ſvit-i is only the means of aſcertaining 
and recovering that ſatisfaction ; yet, as the legal e- 
are the only viſible means of this acquiſition of property, 
may fairly enough rank ſuch damages, or ſatisſaction ſe, 
under the head of propeity acquired by ſuit and judgment: 


law, 


3. Hite 
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. HiTHER alſo may be referred, upon the ſame principle, 
all title to coſts and expenſes of ſuit z which are often arbi- 
trary, and reſt entirely in the determination of the court, upon 
weighing all circumſtances, both as to the guantum, and alſo 
(in the courts of equity eſpecially, and upon motions in the 
courts of law) whether there ſhall be any coſts at all. Theſe 
coſts therefore, when given by the court to either party, may 
be looked upon as an acquiſition made by the judgment of 
law, 3 5 ö 
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CHAPTER THE THIRTIETH. 


* 


Or TITLE AY GIFT, GRANT, axv CONTRACT. 


L are now to procced, according to the order make! 
out, to the diſcuſſion of two of the remaining method, 
of acquiring a title to property in things perſonal, whici) zre 
much connected together, and anſwer in ſome meaſure to the 
cConveyances ot real eſtates; being thoſe by gift or grant, ard 
by contra e v. hereof the former velts a pioperty in poſſejſizn 
the latter a property in afion. 


VIII. Gurs then, or grants, which are the eighth met 
of transferrin; perſonal property, are thus to be diſtinguiſh! 
from each other, that gifts are always gratuitous, grants ate 
upon ſome conſideration or equivalent: and they may be d. 
vided, with regard to their ſubjc&-matter, into gilts or gran! 
of chattels real, and gifts or grants of chattels perſonal, Ur; 
the head of gifts or grants of chattels real may be included i 
leaſes for ycars of land, atlignments, and ſurrenders of tho 
leaſes; and all the other methods of conveying an eſtate l 
than freehold, which were conſidered in the twenticth chapter 


ol the preſent book, and therefore need not be here again te- 
.. peated : though theſe very ſeldom carry the outward appca- 
rance of a gift, however freely beſtowed ; being uſually ex- 
preſſed to be made in conſideration of blood, or natural affe: 
tion, or of five or ten ſhillings nominally paid to the grantor, 
and, in caſe of leaſes, always reſerving a rent, though it be bu: 
a peppercorn: any of which conſiderations will, in the ce 
the law, convert the gift, if executed, into a grant; it not 


executed, into a contract, 


Grants 


Grants or gifts, of chattels . are the act of tranſ- 


ferring the right and the poſſeſſion ot them; whereby one man 


tenounces, and another man immediately acquires, all title and 
ntereſt therem: which may be done either in writing, or by 
word ot mouth (a) atteſted by ſuficient evidence, of which the 
aclivery of poſſeſſion is the ſtrongeſt and moſt eſlential. But 
this conveyance, when merely voluntary, is ſomewhat ſuſpi- 
cious; and is uſually conſtrued to be fraudulent, it creditors or 
cthers become ſufferers thereby. And, particularly, by ſtatute 
; Hen. VII. c. 4. all deeds of gitt of goods, made in truſt to 
the uſe of the donor, ſhall be void; becauſe otherwite perſons 
might be tempted to commit treaſon or telony, without danger 
of torteiture ; and the creditors of the donor might allo be de- 
ſtauded of their rights, And by ſtatute 13 Elz, c. 5. every 


grant or gift of chantels, as well as lands, with intent to defraud. 
c:cditors or others (b), ſhall be void as againſt ſuch perſons to 


whom ſuch fraud would be prejudicial; but, as againſt the 
gran or himſell, ſhall ſtand good and effectual : and all perſons 
partakets in, or Privy to, ſuch fraudulent grants, ſhall forfeit 
tne whole value of the goods, one moiety to the king, and 
another moiety to the party grieved : and allo on conviction 
ſaall ſuffer impriſonment tor half a year. 


A Truvz ard proper giſt or grant is always accompanied with 
civery of poſſeſſion, and takes effect immediately: as if A 
cvesto B 100. or a flock of ſheep, and puts him in poſſeſſion 
cf it em directly, R is then a giſt executed in the donee; and it 


in the donor“ power to retract it, tough lie did it with- 
ou any conſideratiun or recompenſe (c): unels it be prejudicial, 


(0 crediiors; or the donor were under any legal incapacity, 4s 
Nancy, coverture, dureſs, or the like; or it he were drawn ing 
uremoventcd, or impoſed upon, by tile pretences, ebric ty, 
or ſur pre. But if the gift docs not take eſſect, by delivery 
ot immed! ate poſſe ſſion, it 15 then not Prone. y a giſt, hut A 
contract : and this a man cannot be compelled to p11 ſorm, 


(2, Paik, G 57. (b) Sce 3 Rep. 82, (e)“ L. 109. 


but 
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but upon good and ſufficient conſideration ; as we ſhall ſee 


IX. A conTrAcT, which uſually conveys an intereſi 
merely in action, is thus defined: “ an agreement, upon ſuf. 
4 ficient conſideration, to do or not to do a particular thing,” 
From which definition there ariſe three points to be contem- 
plated in all contracts; 1. The agreement : 2. The conſiderg. 
tion: and 3. The tbing to be done or omitted, or the different 
ſpecies of contracts, 


Fixer then it is an agreement, a mutual bargain or conyen- 
tion; and therefore there muſt at leaſt be two contracting par- 


ties, of-ſuſficient ability to make a contract; as where A con- 


tracts with B to pay him 1001. and thereby transfers a property 

in ſuch ſum to B. Which property is however not in poſſeſ. 

ſion, but in action merely, and recoverable by ſuit at law; 

wherefore it could not U transferred to another perſon by the 

ſtrict rules of the antient common law: for no choſe in aQion 

could be affigned or granted over (d), becauſe it was thouglt 

to be a great encouragement to litigiouſneſs, if a man were 

allowed to make over to a ſtranger his right of going to la. 

But this nicety is now diſregarded: though, in compliance 

with the entient principle, the form of aſſigning a cboſe in 
action is in the na ure of a declaration of truſt, and an agret- 
ment to permit the aſſignee to make uſe of the name of the 
aſſignor, in order to recover the poſſeſſion. And therefore, 
when in common acceptation a debt or bond is faid to be 
aligned over, it muſt {till be ſued in the original creditor's 
name; the perſon, to whom it is transferred, being rather an 
attorney than an aſſignee. But the king is an exception to ts 
general rule; for he might always either grant or receive: 
cbsſe in action by aſſignment (e): and our courts. of equit)) 
conſidering that in a commercial country almoſt all perſonal 
property mult neceſſarily lie in contract, will protect the a, 
ſipnment of a ce in action, as much as the law will that of 
cboſe in poſſeſſion (). | 

(d) Co. Litt. 214. 3 


184. 
(e) Dyer. 30. Bro. Abr. tit. c eſe in ation, (f) 3 P. Was. 199. Tas 
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Tuis contract or agreement may be either expreſs or im- 
plied. Expreſs contracts are where the terms of the agree- 
ment are openly uttered and avowed at the time of the making, 
as to deliver an ox, or ten loads of timber, or to pay a ſtated 
price for certain goods. Implied are ſuch as reaſon and juſtice 
dictate, and which therefore the Jaw preſumes that every man 
undertakes to perform. As, if I employ a perſon to do any 
| buſineſs for me, or perform any work; the law implies that I 
undertook, or contracted, to pay him as much as his labour 
deltives. If I take up wares from a tradeſman, without any 
azreement of price, the law concludes that I contracted to pay 
their real value, And there is alſo one ſpecies of implied con- 
ds, which runs through ard is annexcd to all other con- 
tracts, conditions, and covenants ; vis. that if ] fail in my part 
of the agreement, I thall pay the other party ſuch damages as 
le has ſuſtained by ſuch my neglect or reſuſal. In ſhort, almoſt 
all the rights of perſonal property (when not in actual poſſeſ- 
ſon) do in great meaſure depend upon contracts of one kind or 
other, or at leaſt might be reduced under ſome of them: which 
indeed is the method taken by the civil law; it having referred 
the greateſt part of the duties and rights, which it treats of, to 
the head of obligations ex contract and quaſi ex contraftu (g). 


A CONTRACT may alſo be either executed, as if A agrees to 
change horles with B, and they do it immediately; in which 
caſe the poſſeſſion and the right are transferred together: or it 
may be executory, as if they agree to change next week; here 
the right only veſts, and their reciprocal property in each other's 
horſe is not in poſſeſſion but in action: for a contract executed 
(which diſfers nothing from a grant) conveys a cheſe in poſſeſ- 


fron; a contraQ executory conveys only a ce in aclion. 


Havre thus ſhewn the general nature of a contract, we 
are, teconcly, to proceed to the conf/rderation upon which it is 
funded ; or the reaſon which moves the party contracting to 

(£) I, 3. 14 - 


enter 
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enter into the contract. © It is an agreement, upon ſufficient 


4 conſideration.” The civilians hold, that in all contrad, 


either expreſs or implied, there muſt be ſomething given in 
exchange, ſomething that is mutual or reciprocal (h). This 


thing, which is the price or motive of the contract, we cal 


the conſideration : and it muſt be a thing lawful in itſelf, or ele 
the contract is void. A good conſideration, we have before 
ſeen (i), is that of blood or natural affection between near re. 
lations ; the ſatisfaction accruing from which the law eſteens 
an equivalent for whatever benefit may move from one relation 
to another (j). This conſideration may ſometimes howeyer 
be ſet aſide, and the contract become void, when it tends in it; 
conſequences to defraud creditors or other third perſons of their 
juſt rights. But a contract for any valuable conſideration, az 
for marriage, for money, for work done, or for other reciprocal 
contracts, can never be impeached at law; and, if it be ofa 
ſufficient adequate value, is never ſet aſide in equity: for the 
perſon contracted with has then given an equivalent in recom- 


penſe, and is therefore as much an owner, or a creditor, asany 


other perſon, 


THEsE valuable conſiderations are divided by the civi- 
lians (k) into four ſpecies. 1. Do, ut des: as when! gire 
money or goods, on a contract that I ſhall be repaid money or 
goods for them again. Of this kind are all loans of money 


upon bond, or promiſe of repayment ; and all ſales of good, 


in which there is either an expreſs contract to pay ſo much for 
them, or elſe the law implies a contract to pay fo much as they 
are worth. 2. The ſecond ſpecies is, facio, ut facias : 8 
when I agree with a man to do his work for him, if he will do 
mine for me; or if two perſons agree to marry together; ot 
to do any other poſitive acts on both ſides. Or, it may beto 
forbear on one ſide in conſideration of ſomething done on the 
other; as, that in conſideration A, the tenant, will repair his 
houſe, B, the landlord, will not ſue him for waſte. Or, it 
may be for mutual ſorbearance on both ſides; as, that in con- 


(b) In emnibus centractibet, five neominotis (i) pag. 297; 

we mmemeratir, frmutotio continetur, (j) 3 Rep. 83. 
Cravin. L 2. F. 12. (K) F. 19. 5. 8. _ 
ſideration 
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ſideration that A will not trade to Liſbon, B will not trade to 
Marſeilles ; ſo as to avoid interfering with each other. 3. 
The third ſpecies of conſiderations is, facio, ut des when a 
man agrees to perform any thing for a price, cither ſpecifically 
mentioned, or left to the determination of the law to ſet a value 
on it. And when a ſervant hires himſelf to his maſter, for 
certain wages or an agreed ſum of money: here the ſervant 


contracts to do his maſter's ſervice, in order to earn that ſpecific 


ſum. Otherwiſe, if he be hired generally; for then he is under 
an implied contract to perform this ſervice for what it ſhall be 


reaſonably worth. 4. The fourth ſpecies is, do, ut facias ; 


which is the direct counterpart of the other. As when I agree 
with a ſervant to give him ſuch wages upon his performing 
ſuch work: which, we ſee, is nothing elſe but the laſt ſpecies 
inverted ; for ſervus* facit, ut berus det, and berus dat, ut 
ſerous faciat. 


A CONSIDERATION of ſome ſort or other is ſo abſolutely ne- 
ceſl.ry to the forming of a contract, that nudum patium or 
agreement to do or pay any thing on one ſide, without any 
compenſation on the other, is totally void in law; and a man 
cannot be compelled to perform it (). As it one man promiſes 


to give another 1007. here there is nothing contracted for or 


given on the one ſide, and therefore there is nothing binding 
on the other, And, however a man may or may not be hound 
to perform it, in honor or conſcience, which the municipal 
laws do not take upon them to decide; certainly thoſe mumn- 
cipal laws will not compel the execution of what he had no 
viſible inducement to engage for: and therefore our law has 
avopted (m) the maxim of the civil law (n), that ex nudo 


fatto nan oritur actio. But any degree of reciprocity will. 
prevent the pact ſrom being nude: nay, even if the thing be 


founded on a prior moral obligation, (as a promiſe to pay a 
juſt debt, though barred by the ſtatute of limitations) it is no 
Wi nudum partum. And as this rule was principally eſta- 
bliſhed, to avoid the inconvenience that would ariſe from ſet- 
bog 10 mere verbal promiſes, for which no good reaſon could 


(1) Ft. 4. 2. C. 24. | (o) Cid, 2. 3. 10. & 8. 14. 1. 
( . dette. 79. Salk. 2 | a : 
be 
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be aſſigned (0), it therefore does not hold in ſome caſes, where 


| ſuch promiſe is authentically proved by written documents. 
For if a man enters into a voluntary bond, or gives a promiſ. 
ſory note, he ſha!l not be allowed to aver the want of a conf. 
deration in order to evade the payment: for every bond from 
the ſolemnity of the inſtrument (p), and every note fromthe 
ſubſcription of the drawer (q), carries with it an internal eri. 
dence of a good conſideration. Courts of juſtice will there. 
fore ſupport them both, as againſt the contraQuor himſelf ; by 
not to the prejudice of creditors, or ſtrangers to the contrad. 


W are next to conſider, thirdly, the thing agreed to be done 
or omitted. A contract is an agreement, upon ſufficient conſi- 
cc deration, fo do or not to do a particular thing.” The moſt 
uſual contracts, whereby the right of chattels perſonal may be 
acquired in the laws of England, are, 1. That of /ale cr er- 
change. 2. That of bailment, 3. That of biring and ber- 
rowing. 4. That of debt. 


1. SALE or exchange is a tranſmutation of property from ore 
man to another, in conſideration of ſome price or recompenſe in 
value: for there is no ſale without a recompenſe; there muſt 
be quid pro que (1). If it be a commutation of goods for goods, 
it is more properly an exchange; but, if it be a transferring of 
goods for money, it is called a ſale: which is a method of ex- 
change introduced for the convenience of mankind, by eſta- 
bliſhing an univerſal medium, which may be exchanged for al 
ſorts of other property ; whereas if goods were only to be 
exchanged for gods, by way of barter, it would be difficult to 
adjuſt the reſpective values, and the carriage would be intole- 
rably cumberſome. All civilized nations adopted thercfore 
very early the uſe of money; for we find Abraham giving 
« four hundred ſhckels of ſilver, current money with the 
ec merchant,” for the field of Machpelah (s): though the 
practice of exchanges till ſubſiſts among ſeveral of the ſavage 
nations. But, with regard to the Jaw of ſales and exchange, 


(o) Plowd. 309, 309. (r) Noy's Max. c. 42. 
(p) Hardr. 20. 1 Ch, Rep 157, (s) Geo, c. 23. v. 16. 
(Wt Lord Ravm, 760, 


. there 
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there is no difference. I ſhall therefore treat of them both under 
the denomination of ſales only; and ſhall conſider their force 
and effect, in the firſt place where the vendor Bath in himſelf, 
and ſecondly where he bath not, the n of the e ſold. 


Wurkk the vendor bath i in himſelf the property of the goods 
fold, he hath the liberty of diſpoſing of them to whomever he 
pleaſes, at any time, and in any manner: unleſs. judgment has 
been obtained againſt him for a cebt or damages, and the writ 
of execution is actually delivered to the ſheriff. For then, by 
the ſtatute of frauds (1), the ſale ſhall be looked upon as frau- 
dulent, and the property of the goods ſhall be bound to anſwer 
the debt, from the time of delivering the writ. Formerly it 
was bound from the feſſe, or iſſuing, of the writ (t), and any 
ſubſequent ſale was fraudulent ; but the law was thus altered 
in favour of purchaſors, thooyh it ſtill remains the ſame be- 
tween the parties: and there.ore, if a defendant dies after the 
awarding and before the delivery of the writ, his goods are 
bound by it in the hands of his executors (v). 

Ie a man agrees with another for goods at a certain price, 
he may not carry them away before lie hath paid for them; 

for it is no ſale without payment, unlets the contrary be ex- 
preſsly agreed. And therefore, if the vendor ſays, the price 
t a beaſt is four pounds, and the vendee ſays he will give four 
pounds, the bargain is ſtruck 3 and they neither of them are at 
liberty to be off, provided immediate poſſeſſion be tendered by 
the other ſide. But if neither the money be paid, nor the 
goods delivered, nor tender made, nor any ſubſequent agree- 
ment be entered into, it is no contract, and the owner may 
diſpoſe of the goods as he pleaſes (u). But if any part of the 
price is paid down, if it be but a penny, or any portion of the 
goods delivered by way of earneſt (which the civil law calls 
arrha, and interprets to be © emptionis-venditionis contradtæ 


(0 29 Car. II. e. 3. | (v) Comh, 33. 12 Mod. . 5 Mod. gg. 
„s Rep. 171, 1 Mod, 183. (u) Hob. 41. Noy's Max. c. 48. 
„% ar gu- 
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regard does the law pay to earneſt as an evidence of a contrag, 


{ale of goods, to the value of 101. or more, ſhall be valid, unle; 


448 | The RIGHTS Boox ll. 


& argumentum (w), the property of the goods is abſolute! 
bound by it: and the vendee may recover the goods by action, 
as well as the vendor may the price of them (x). And ſuch 


that, by the ſame ſtatute 29 Car. II. c. 3. no contract ſor the 


the buyer actually receives part of the goods ſold, by way of 
earneſt on his part; or unleſs he gives part of the price to the 
vendor by way of earneſt to bind the bargain, or in part of pay. 
ment; or unleſs ſome rote in writing be made and ſigned by 
the party, or his agent, who is to be charged with the contract. 
And, with regard to goods under the value of 100. no contr2& 
or agreement for the ſale of them ſhall be valid, unleſs the 
goods are to be delivered within one year, or unleſs the contract 
be made in writing, and ſigned by the party who is 10 be 
charged therewith. Antiently, among all the northern nations, 
ſhaking of hands was held neceſſary to bind the bargain; a 
cuſtom which we ſtill retain in many verbal contracts. A 
fale thus made was called Handſale, e venditis per mutuan 


„ manuum complexioncm (y) ;>” till in proceſs of time the Gi 
ſame word was uſed to ſignity the price or earneſt, which wa wh 
given immediately after the ſhaking of hands, or inſtead theree!, or 
nn 

As ſoon as the bargain is ſtruck, the property of the gocds it 10 


transſetred to the vendee, and that of the price to the vencor,; 
but the vendee cannot take the gocqs, until he tenders the price 
agreed on (2). But if he tenGers the money to the vendor, and he 
refuſes it, the vendec may ſeile the goods, or have an action 


againſt the vendor for detaining them. And by a regular ſale, m\ 
without delivery, the property is ſo abſolutely veſted in the ven- bn 
dee, that if A ſells a horſe to B for 100. and B pays him eatreſt, . 
or ſigns a note in writing of the bargain; and afterwards, beſore Pa 


the delivery of the horſe or money paid, the horſe dies in the 
vendor's cuſtody ; ſtill he is entitled to the money, becaule by 


(w) Irfi. 3. tit, 24. | (y) Stiernhook de jure Goth. I. 165. 
(x) Noy, 16:d, . (2) Hob, 41, 
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the contract, the property was in the vendee (a). Thus may 
property in goods be transferred by ſale, where the vendor 
bath ſuch property in himſelf. | 


Bur property may alſo in ſome caſes be transferred by fale, 
though the vendor hath none at all in the goods: for it is ex- 
pedient that the buyer, by taking proper precautions, may at 
il events be ſecure of his purchaſe ; otherwiſe all commerce 
between man and man mult ſoon be at an end. And therefore 
the general rule of law'1s (b), that all ſales and contraQts of any 
thing vendible, in fairs or markets overt, (that is, open) ſhall 
rot only be good between the parties, but alſo be binding on 
al thoſe that have any right or property therein. And for 
thiz purpole, the mirror informs us (c), were tolls eſtabliſhed 
in markets, vz. to teſtify the making of contracts; for every 
private contract was diſcountenanced by law. Wherefore our 
Son anceſtors prohibited the ſale of any thing above the 
ralue of twenty-pence, unleſs in open market, and dire& cd 
every bargain and ſale to be contracted in the preſence of cre- 
Ghle witneſſes (d). Market overt in the country is only held 
on the ſpecial days, provided for particular towns by charter 
or preſcription ;3 but in London every day, except Sunday, is 
market day (e). The market place, or ſpot of ground ſet 
apart by cuſtom for the ſale of particular goods, is alſo in the 
country the only market overt (f) ; but in London every ſhop 
in which goods are expoſed publicly to ſale, is market overt, be, p 
for ſuch things only as the owner profeſſes to trade in (g). But 
if my goods are ſtolen from me, and ſold, out of market overt, 
my property is not altered, and I may take them wherever I 
had them. And it is expreſsly provided by ſtatute 1 Jac, I, 

c. 21. that the ſale of any goods wrongfully taken, to any 
pawnbroker in London or within two miles thereof, ſhall not 
alter the property. For this, being uſually a clandeſtine trade, 


ES... RYE Sas 26 


(2) Noy, c. 42. (e) Cro, Jac. 68. 


4) 2 Int. 713. a (f) Godb, 131. | 
0 [e) e. 1. C. 3. (gs). 5 Rep. 83. 12 Mod. 321. 


Abel. 10, 12, II. Ldg. Wilk. 89, 
„ Go | 15 
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| Wwe the ſeller to be an infant, or feme covert, not uſual 


reaſon of the previous knavery of the ſeller. 


is therefore made an exception to the general rule. And, even 
in market overt, if the goods be the property of the king, 

ſuch ſale (though regular in all other reſpects) will in hy. 
bind him; though it binds infants, feme coverts, idiots or lu. 
natics, nd men beyond ſea or in priſon : or if the goods be 
ſtolen from a common perſon, and then taken by the king's 
officer from the felon, and ſold in open market; till, if the 
owner has uſed due diligence in proſecuting the thief to con- 
viction, he loſes not his property in the goods (h). So like 
wiſe, if the buyer knoweth the property not to be in the {. 
ler; or there be any other fraud in the tranſaction; if he 


trading for herſelf; if the ſale be not originally and wholy 
made in the fair or market, or not at the uſual hours; th 
owner's property is not bound thereby (i). If a man buy; ky 
own goods in a fair or market, the contract of ſale ſhall no 
bind him ſo as that he ſhall render the price, unleſs the p. 
perty had been previouſly altered by a former ſale (k). Ar, 

notwithſtanding any number of intervening ſales, if the origin! 
vendor, who fold without having the property, comes agz1 
into poſſeſſion of the goods, the original owner may take then, 
when found in his hands who was guilty of the firſt breach of 
juſtice (1). By which wiſe regulations the common law hy 
ſecured the right of the proprictor in perſonal chattels from 
being deveſted, fo far as was conſiſtent with that other necel 
ſary policy, that purchaſors, bona fide, in a fair, open, and 
regular manner, ſhould not be afterwards put to difficulties by 


Bur there is one ſpecies of perſonal chattels, in which the 
property is not eaſily altered by ſale, without the expreſs con- 
ſent of the owner, and thoſe are horſes ; the ſale of which, 
even in fairs or markets overt, is void in many inſtances, 
where that of other property is valid: becauſe a horſe is 0 
fleet an animal, that the ſtealers of them may fly far off in! 
ſhort ſpace (m), and be out of the reach of the moſt induſtriow 


(h) Bacon's uſe of the law, 158, (1)-2 Inſt. 713. 
(i) 2 Inſt. 713, 714. | (n) Ibid, 714. 
(E) Perk, F. 53. 


Owner. 
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ant. All perſons therefore that have occaſion to deal in 
faces, and are therefore liable ſometimes to buy ſtolen ones, 
«91d do well to obſerve, that whatever price they may give, 
er how long ſoever they may keep poſſeſſion before it be claim- 
eh they gain no property in a horſe that has been ſtolen, un- 
Ics it be bought in a fair or market overt: nor even then, 
unless the directions be purſued that are laid down in the ſta- 
us 2 P. & M. c. 7 and 31 Eliz. c. 12. By which it is 
ed, that every norſe, fo io be ſold, ſhall be openly ex- 
oled, in the time ct ſuch fair or maiket, for one whole hour 
ether, between ten in the morning: and ſunſet, I in the open 
by nubl.c 1 uſed for ſuch ſales, and not in any private yard 
„ table: nat the horſe ſhall be brought by both the vendor 
verde to the toll- gatherer or book-keeper of ſuch fair or 
Act: that toll be paid if any due; and if not, one penny 
tie book-keeper, who ſhall enter down the price, colour, 
al marks; with the names, additions, and abode of the ven- 
e and the vendor; the latter either upon his own knowlege, 
the teſtimony of ſome credible witneſs, And, even if all 
{ſe points be fully complied with, yet ſuch ſale ſhall not take 
war the property of the owner, if within ſix months after the 

{ is ſtolen he puts in his claim before the mayor, or ſome 


| 


> Re. * 


a tice, of the diſtrict in which the horſe ihail be found; and 
Fn thin forty days after that, proves ſuch his- property by the 
1 of 1wo witneſTes before ſuch mayor or juſtice; and allo 
b ers 0 the perſon in poſſoſſion, ſuch price as * bona fide 
ud for him in market overt. But in caſe any one of the points 
fore-mentiuned he omitted, cr not obſerved in the ſale, ſuch 
* e 1s utterly void 3 and the owner ful! not loſe his property, 
8 at any diſtance of time may ſeiſe or bring an action ſor his 
< WT wherever he happens to find him. VV herefore fir Ed- 
ts, cke obſerves (n), that, both by the common law and 
> u {tatutes, the property of borfes is fo well preſcrved, 
1 t if the owner be of capacity to underſtand them, and be 
E int and induſtrious to purſue the ſame, it is almoſt im- 


„de that the property of any horie, cither f!: ci or not 


| (0) 2.lof! 719. 5 
my b | loleng, 
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ſtolen, ſhould be altered by any ſale in market overt t by bs 
that is malae fidei poſſeſſor. 


By the civil law (o) an implied warranty was annexed t0 


every ſale, in reſpeQ to the tile of the vendor: and ſo toy, - 


in our law, a purchaſor of goods and chattels may have a (4. 
tisfaction from the ſeller, if he ſells them as his own, and the 
title proves deficient, without any expreſs warranty for that 
purpoſe (p). But, with regard to the goodneſs of the wares 
ſo purchaſed, the vendor is not bound to anſwer ; unlcfs he 
expreſsly warrants them to be ſound and good (q), or unles 
he knew them to be otherwiſe and hath uſed any art to diſcuile 
them (t), or unleſs they turn out to be different from 3 be 
repreſented to the i DUYET, 


2 BAILMF NT, from the French hailler, to deliver, i; Ge. 
livery of gocis in truſt, upon a contract expteſſed or implied, 
that the truſt ſhall be faithiully executed on the part of the 
bailee. As if cloth be delivered, or (in our legal dialect) bail. 
ed, to a taylor to make a ſuit of cloaths, he has it upon an 
implied contract to render it again when made, and that in 2 
workmanly manner (). It money or goods be delivered to a 
common carrier, to convey from Oxford to London, he is 
under a contract in law to pay, or carry, them to the perſen 
appointed (t). If a horſe, or other goods, be delivered to an 
inn-keeper or his ſervants, he is bound to keep them falely, 
and reſtore them when his cneft leaves the houſe (u). If amin 
takes in a horſe, or other cattie, to graze and depaſture in his 
grounds, which the lau calls ag!://zmen?, he takes them uprn 
an implied contract to return them on demand to the owner (. 
If a pawnbroker receives plate or jewels as a pledge, or ſecu 
Tity, for the repayment of money lent thereon at a day certain, 
he has them upon an expreſs contract or condition to reſtore 
them, if the pledgor performs his part by redeeming them in 
due time (x): for the due execution of which contract, mary 


(o) Ff 21. 2. 1. (t) 12 Mod. 482. 
(p) Cro. Jac, 224. 1 Roll. Abr. ge. (u) Cro. Eliz. 623. 
(q) F. N. B. 94. | () Cro. Car. 271. 
Ir 2 Roll. Rep. 5. 5 (x) Cro, Jac. 245. Yer. 1-1, 
0 i Vein. 268. 


uictul 
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uctul regulations are mails by ſtatute 30 Geo. II. e. 24. And 
0 if a landlord diſtreins goods for rent, or a pariſh officer for 
ares, theſe for a time are only a pledge in the hands of the 
Garcinors, and they are bound by an implied contract in law 
13 them on payment of the debt, duty, and expenſes, 
before the time of ſale; or, when fold, to render back the 
orerplus. If a friend delivers any thing to his friend to keep 
fr him, the receiver is bound to reſtore it on demand: and it 
was ſormerly held that in the mean time he was anſwerable for 
a damage or loſs it might zultain, whether by accident or other- 
wiſe (v) ; unleſs he expreſsly undertook (2) to keep it only 
weite the fame care as his own goods, and then he ſhould not 
be a e for theft cr other accidents. But now the law 
be to be ſettled upon a much more rational footing (a); 
« ſuch a general bailment w in not charge the bailce with 
loss, unleſs it happens by grols negleck, which is con- 
558 to be an eviderce of rand but, if the bailee under- 
takes ſpecially to keep the zoods. ſately and ſecurely, he is 
wund to anſwer all perils and damages, that may befal them 
tee want of the fame care with which a prudent man would 
Leen his own (b). 


Ie all theſe inſtances there is a ſpectal qualified property 
tran ferred from the bailor to the bailee, together with the poſ- 
ſeſion. It is not an abſolute property in the bailee, becauſe 
of his contract {or reſtitution; and the bailor hath nothing 


If: in him but the right to a %%% in action, grounded upon 


ſach contract, the poſſeſſion being del.vercd to the bailee. 
And, on account of this qualified property of the bailee, he 
my (as well as the bailor) maintain an action againſt ſuch as 
Iniare or take away theſe chattels, The taylor, the carrier, 
the innkeeper, the agiſting farmer, che pawnbroker, the 


(1) Ce. Lit, 8g, fire or t);-{t + provided his own goode 

( 4 Rep 84. periſhed! in the ame manner: e. 

a) Lord Raym gon, 12 Mod „67. © enim i e, favs Stiern hock, “ dolum 
1 9 9 1 7 


I rhe a | 
h the laws of Sweden, the de- *'prarfurunt, fi una nen fereent,” (De. 


poatary or battce of goods 's aot bound jure Succn, „ 5.) 
's teſtuution, in Cale of acc.cent by 


Gg 3 iſtreinor, 
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digreigor, and the general bailee, may all of them indie. 
in their own right, this their poſſeſſory intereſt, againſt an; 
ſtranger or third perſon (c). For, as ſuch bailee is reſponſibly 
to the or, if the goods are loſt or damaged by wilful dena 
or groſs neg! Igence, or il he do not deliver up the chatteſs og 
lawful demand, it is thereſore reaſonable that he ſhould hate 
a right to recover either the ſpecific goods, or elſe a fatizfacic; 
in damages, againſt all other perſons, who may have puily ned 
or injured them; thai he may always be ready 10 anluer t 
call oj the bailor. inn | | 


3. Rininc and borrowing are alſo contracts by which | 
qualified property may be transferred to the hirer or borrower, 
in which there 1s only this difference, that hiring is always fx 
a price, a ſtipend, or additional recompenic ; borrowirs | F 
merely gratuitous. But the law in both cafes is the ſin; 
They are both contradts, whereby the poſſeſſion and a tran 
ſtent property is transferred for a particular time or vie, ci 
condition and agrecment to reſtore the goods ſo hired d 
borrowed, as ſoon as the time is expired or uſe perlormel, 
together with the price or ſtipend (in caſe of hiring) either u. 
preſsly agrecd on by ihe parties, or left to be implied br las 
according to the value of the ſervice. By this mutual contri, 
the hirer or borrower gains a temporary property in the thiry 
hired, accompanied with an implied condition to uſe it wih 
moderation and not abuſe it; and the owner or lender retain; 4 
reverſtonary intereſt in the ſame, and acquires a new property 
in the price or reward. Thus if a man hires or borrows 1 
horſe for a month, he has the poſſeſſion and a qualified pro 
perty therein during that period; on the expiration of which 
his qualified property determines, and the owner becomes (in 
caſe of hiring) entitled allo to the premium or price, for wlica 
the horſe was hired (d). 


THERE is one ſpecies of this price or reward, the mo! 
uſual of any, but concerning which many good and learned men 


(c) 13 Rep, 69, | (d) Yelv. 172. Cro. Jac, 236, 


a 


have 
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zwe in former times very much perplexed themſelves and 
ther people, by raiſing doubts about its legality in foro con- 
entice, That is, when money is lent on a contract to re- 
tive not only the principal ſum again, but alſo a compenſation 
for the uſe 3 which is generally called intereft by thoſe who 
think it lawful, and uſury by thoſe who do not ſo. It may not 
he amiſs therefore to enter into a ſhort enquiry, upon what 
ſooting this matter of intereſt or uſury does really ſtand. 


IL 


2's, 


Tur enemies to intereſt | in general make no diſtinction be- 
tween that and uſury, holding any increaſe of money to be in- 
ſeſenſibly uſurious. And this they ground as well on the pro- 
hibition of it by the law of Moſes among the Jews, as alſo 
upon what is laid down by Ariſtotle (e), that money is natural- 
ly barren, and to make it breed money is prepoſterous, and a 
perverſion of the end of its inſtitution, which was only to ſerve 
the purpoſes of exchange, and not of increaſe. Hence the 
ſchool divines have branded the practice of taking intereſt, as 
being contrary to the divine law both natural and revealed; 
and the canon law (f) has proſcribed the taking any, the leaſt 
increaſe lor the loan of money as a mortal fin, 


Bor, in anſwer to this, it may be obſerved, that the mo- 
ical precept was clearly a political, and not a moral, pre- 
cept. [t only prohibited the Jews from taking ofury. from 
ther brethren the Jews; but in expreſs words permitted them 
to take it of a ſtranger (g): which proves that the taking of 
moderate uſury, or a reward for the uſe, for ſo the word ſig- 
nifies, is not malum in ſe, ſince it was allowed where any but 
an Iſtaclite was concerned. And as to Ariſtotle's reaſon, de- 
duced from the natural barrenneſs of money, the ſame may 
with equal force be alleged of houſes, which never breed 
houſes 3 and twenty other things, which nobody doubts it is 
lawful 10 make profit of, by letting them to hire, And 


(e) Pe. II c. ie. (g) Unto a FEES: thou mayeſt lend up- 
H) Decretal, . 5.1.19. don uſury, but unto thy brother thou ſhalt 
. = lend upon uſury.“ Deut, xxiii. 20. 
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though money was originally uſed only for the purpoſes of er. 
change, yet the laws of any ſtate may be well juſtified in per. 
mitting it to be turned to the purpoſes of profit, if the comte. 
nience of ſociety (the great end for which money was Invented) 
ſhall require it. And that the allowance of moderate interes 
tends greatly to the benefit of the public, eſpecially in a ud. 
ing country, will appear from that generally acknowleg( 
principle, that commerce cannot ſubſiſt without mutual nd 
extenſive credit. Unleſs money therefore can be bor;oued, 
trade cannot be carried on: and if no premium were alot 
for the hire of money, few perſons would care to lend it; « 
at leaſt the caſe of borrowing at a ſhort warning (which is ti; 
life of commerce) would be entirely ai an end. Thus, inthe 
dark ages of monkith ſuperſtition and civil tyranny, when ip 
tereſt was laid under a total interdict, commerce was ally 4 
its {oweſt ebb, and fell entirely into the hands of the Jew; ad 
Lombards: but when mens? minds began to be more erlag. 
when true religion and real liberty revived, commerce gie 
again into credit; and again introduced with itſelf its inkyy 
rable companion, the doctrine of loans upon intereſt. 


AxD, really, conſidered abſtractedly from this its uſe, fine 
all other conveniences of life may either be bought or birt, 
but money can only be hired, there ſeems no greater ir: 
priety in taking a recompenſe cr price for the hire of this, than 
of any other convenience. N I borrow 1c0/, to employ in 1 
beneficial trade, it is equitable that the lender ſhould have 1 
proportion of my gains. To demand an exorbitant price i 
equally contrary to conſcience, for the loan of a horte, o 
the loan of a ſum of money: but a reaſonable equivalent fr 
the temporary inconvenience, which the owner may tcel by 
the want of it, and for the hazard of his loſing it enticc'y, 
not more immoral in one caſe than it is in the other. And 
indeed the abſolute prohibition of lending upon any, even mode- 
rate intereſt, introduces the very inconvenience which !! 
ſeems meant to remedy. The neceſſity of individuals wil 
make borrowing unavoidable, Without ſome profit _ 

) 
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by law, there will be but few lenders : and thoſe principally 
bad men, who will break through the law, and take a profit; 
and then will endeavour to indemnity themſelves from the 
danger of the penalty, by making that profit exorbitant. 
Thus, while all degrees of profit were diſcountenanced, we 
£nd more complaints of uſury, and more flagrant inſtances of 
oppreſſion, than in modern times, when money may be had 
at a low intereſt, A capital diſtinction muſt therefore be 
made between a moderate and exorbitant profit; to the for- 
mer of which we uſually give the name of intereſt, to the 
latter the truly odious appellation of uſury: the former is ne- 
cry in every civil ate, it it were but to exclude the latter, 
which ought never to be tolerated in any well-regulated focie- 
ty, For, as the whole of this matter is well ſummed up. by 
Grotius (b), “ if the compenſation allowed by law does not 
« exceed the proportion ot the hazard run, or the want felt, 
« by the loan, its allowance is neither repugnant to the re- 
« vcaled nor the natural law; but if it exceeds thoſe bounds, 
te jt is then oppreſſive uſury; and though the municipal laws 
may give it impunity, they never can make it juſt.” | 


Vx lee, that the exorbitance or moderation of intereſt, for 
money lent, depends upon two circumſtances; the inconve- 
picnce ol parting with it for the preſent, and the hazard of 
loftng it entircly. The inconvenience to individual lenders 
can never be eftimated by laws; the rate therefore of general 
17tcre!t mutt depend upon the uſual or general inconvenience. 
Ibis relults entirely from the quantity of ſpecie or current 
money in the kingdom: for, the more ſpecie there is circu- 
lating in any nation, the greater ſuperfluity there will be, 
beyond what is neceſſary to carry on the buſineſs of exchange 
and the co:mmon concerns of life. In every nation or public 
community there is a certain quantity of money thus neceſ- 
lay; which a perſon well Killed in political arithmetic might 
perhaps calculate as exactly, as a private banker can the de- 
mand for running caſh in his own ſhop: all above this neceſ- 


(h) de j. b. & p. l. 2. c. 12. & 42. 


ſary 
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ſary quantity may be ſpared or lent, without much inconveni. 

_ ence to the reſpective lenders; and the greater this national 
ſuperfluity is, the more -numerous will be the lenders, ang 
the lower ought the rate of the national intereſt to be: but 
where there is not enough, or barely enough, circulating caſh, 
to anſwer the ordinary uſes of the public, intereſt will be pro. 
portionably high ; for lenders will be but few, as few can 
ſubmit to the inconvenience of lending. 


So alſo the hazard of an entire loſs has its weight in the re. 
gulation of intereſt : hence, the better the ſecurity, the lower 
will the intereſt be; the rate of intereſt being generally in a 
compound ratio, formed out of the inconvenience and the 
hazard. And as, if there were no inconvenience, there ſhould 
be no intereſt, but what is equivalent to the hazard; ſo, if 
there were no hazard, there ought to be no intereſt, fave only 
what ariſes from the mere inconvenience of lending. Thus, 
if the quantity of ſpecie in a nation be ſuch, that the general 
inconvenience of lending for a year is computed to amount to 
tbree per cent: a man that has money by him will perhaps 
lend it upon good perſonal ſecurity at five per cent, allowing 
two for the hazard run; he will lend it upon landed ſecurity, 
or mortgage, at four per cent, the hazard being proportionably 
leſs; but he will lend it to the ſtate, on the maintenance of 
which all his property depends, at three per cent, the hazard 
being none at all, 


Bur ſometimes the hazard may be greater, than the rate of 
intereſt allowed by law will compenſate. And this gives riſe 
to the practice, 1. Of bottomry, or  reſpondentia. 2. Ol 
policies of inſurance. 


AnD firſt, bottomry (which originally aroſe from permitting 
the maſter of a ſhip, in a foreign country, to hypothecate the 
ſhip in order to raiſe money to refit) is in the nature of a mort- 
gage of a ſhip; when the owner takes up money to enable him 
to carry on his voyage, and pledges the keel or bottom of = 

up 
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tip {pars pro toto) as a ſecurity for the repayment. In which 
ca it 18 underſtood, that, if the ſhip be loſt, the Jender loſes 
z!ſo his whole money; but, if it returns in ſafcty, then he 
ſaall receive back his principal, and alſo the premium or in- 
tereſt agreed upun, however it may exceed the legal rate of 
intereſt, And this is allowed to be a valid contract in all trad- 
ing nations, for the benefit of commerce, and by reaſon of 
the extraordinary hazard run by the lender (i). And in this 
caſe the ſhip and tackle, it brought home, are anſw crable (as 
well as the perion of the borrower) for the money lent. But 
{the loan is not upon the veſlel, but upon the goods and 
merchandize, which muſt nece{larily be fold or exchanged in 
lic courſe of the voyage, then only the borrower, perſonally, 
is bound to anſwer the contract: who therefore in this caſe 
is laid to take up money at reſpondentia. Theſe terms are 
alſo applicd to contracts · for the repayment of money borrow- 
ed, not on the ſhip and goods only, but on the mere hazard 
of the voyage itſelf; when a man lends a merchant 1000. to 
be employed in a beneficial trade, with condition to be repaid 
with extraordinary intereſt, in caſe ſuch a voyage be ſafely 
performed (K): which kind of agreement is ſometimes called 
foenus nauticum, and ſometimes uſura maritima (). But, as 
this gave an opening for uſurious and gaming contracts, eſpe- 
cially upon long voyages, it was enacted by the ſtatute 19 
Geo, II. c. 37. that all monies lent on bottomry or at reſpon- 
dentia, on veſſels bound to or from the Fait-Indies, ſha!l be 
xpreſsly lent only upon the thip or upon the merchandize ; 
that the lender ſhall have the benefit of ſalvage ; and that, if 
the borrower has not on board effects to the value of the ſum 
borrowed, he ſhall be reſponſible to the lender for fo much of 
he principal as hath not been laid out, with legal intereſt and 
ai! other charges, though the ſhip and merchandize be totally 
loſl. | 


(i) Moll. de jur. mer, 36:. Malyne ler (Kk) 1 Sid. 27. 
werent, b.. c. 31. Cro. Jac. 208. Byn- (i!) Molloy 1%. Malyne ib. d. 
$01.4. 229. Jr. privat. J. 3. c. 16. 


SECONDLY), 
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SECONDLY, a policy of inſurance is a contract between A 
and B, that, upon A's paying a premium equivalent to the 
hazard run, B will indemnify or inſure him againſt a particu. 
lar event. 'This is founded upon one of the ſame principles az 
the doctrine of intereſt upon loans, that of hazard; but not 
that of inconvenience. For if 1 inſure a ſhip to the Levant, 
and back again, at five per cent; here I calculate the chance 
that ſhe performs her voyage to be twenty to one againſt her 
being loft : and, if ſhe be loft, I loſe 1001. and get 51. Now 
this is much the ſame as if I lend the merchant, - whoſe whole 
fortunes are embarked in this veſſel, 1001. at the rate of eigbt 
per cent, For by a loan J thould be immediately out of my 
money, the inconvenience of which we have computed equal 
to three per cent: it therefore 1 had actually lent him fool. 1 


muſt have added 3. on the ſcore of inconvenience, to the 5, 


allowed for the hazard; which together would have made $/, 
But as, upon an inſurance, I am never out of my money till the 
loſs actually happens, nothing is therein allowed upon the 
principle of inconvenience, but all upon the principle of hazard. 
Thus too, in a loan, if the chance of repayment depends upon 
the borrower's life, it is frequent (beſides the uſual rate of in- 
tereſt) for the borrower to have his life inſured till the time of 
repayment ; for which he is loaded with an additional pre- 
miurn, ſaited to his age and conſtitution. Thus, if Sempro- 
nius has only an annuity ter lite, and would borrow 1000. ot 
Titus for a ycar; the inconvenience . and general hazard of 
this loan, we have fe-n, are equivalent to 51. which 1s there- 
fore the legal intereſt: but there is alſo a ſpecial hazard in 
this caſe ; tor, if Sempronius dies within the year, Tits 
muſt loſe the whole of his 1001. Suppoſe this chance to be 
as one to ten: it will follow that the extraordinary hazard 1s 
worth 104. mare; and therefore that the reaſonable rate ot 
intereſt in this caſe would be fifteen per cent. But this the law, 
to avoid abulcs, will not permit to be taken: Semproniuws 
therefore gives L'itius the lender only 51, the legal intereſt ; 
but applies 10 Calu, an inſurer, and gives him the other 10! 

| | i 
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to indemnify Titius againſt the extraordinary hazard. And in 
this manner may any extraordinary or particular hazard be 
provided againſt, which the eſtabliſhed rate of intereſt will 
not reach ; that being calculated by the ſtate to anſwer only 
the ordinary and general hazard, together with the lender's. 
inconvenience in parting with his ſpecie for the time. 


Tur learning relating to marine inſurances hath of late 
years been greatly improved by a ſeries of judicial deciſions, 
which have now eſtabliſhed the law in ſuch a variety of caſes, 
that (if well and judiciouſly collected) they would form a very 
complete title in a code of commercial juriſprudence. But, 
being founded on equitable principles, which chiefly reſult 
from the ſpecial circumſtances of the caſe, it is not eaſy to re- 
duce them to any general heads in mere elementary inſtitutes. 


Thus much may however be ſaid; that, being contraQts, the 


very eſſence. of which conſiſts in obſerving the pureſt good 
faith and integrity, they are vacated by any the leaſt ſhadow 
of fraud or undue concealment : and, on the other hand, be- 
ing much for the benefit and extenſion of trade, by diſttibut- 
ing the loſs or gain among a number of adventurers, they are 
greatly encouraged and protected both by common law and acts 
of parliament. But, as a practice had obtained of inſuring 
lunge ſums without having any property on board, which were 
called inſurances, intere/t or no intereſt ; and alſo of inſuring 
the lame goods ſeveral times over; both of which were a 
ſpecies of gaining, without any advantage to commerce, 
and were denominated wagering policies: it is therefore en- 
ated by the ſtatute 19 Geo. II. c. 37. that all inſurances, 
intereſt or no intereſt, or without farther proof of intereſt 
than the policy itſelf, or by way of gaming or wagering, or 
withont benefit of ſalvage to the inſurer, which had the 
ſame pernicious tendency) ſhall be totally null and void, 
except upon privateers, or ſhips in the Spaniſh and Portugueſe 
trade, for reaſons ſufficiently obvious; and that no re-aſſur- 
ance ſhall be lawful, except the fone infurer ſhall be infol- 
vent, a bankrupt, or dead; and lailly that, in the Haſt-India 


trade, the lender of money: on bottumry, or at r-/pondentia, ſhall. 


alone 


. 
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alone have 4 right to be inſured for the money lent; and the 
borrower ſhall (in cafe of a loſs) recover no more upon any in- 
ſurance than the ſurplus of his property, above the value of 


his bottomry or reſpondentia 


bond. But, to return to the 


doctrine ot common intereſt on loans: 


Uron the two principles of inconvenience and hazard, 
compared together, different nations have at different times 
eſtabliſned differert rates of intereſt. The Romans at one 
time allowed centeſimae, one per cent monthly or twelve ber 
cent per annum, to be taken for common loans; but Juſtinian (mf 
reduced it to trientes, or one third of the as or centeſimae; 
that is, ſour per cent; but allowed higher intereft to be taken 
of merchants, becauſe there the hazard was greater (n). 80 


(m] Ced. 4. 32. 26. Now. 33, 34, 36. 
In) A ſhort explication of theſe 
terms, and of the diviſion of the Ro- 


man 4, will be uſeful to the ſtudent, 


too 


not only for vnderſtanding the civilians, 
but allo the more claflical writers, whg 
perpetually reter to this diſtribution, 
Thus Horace, ad Piſones. 328, 


Romani pueri lengis rationibus aſſem 
Diſcunt in tarts centum diducere. Di at 
Filius Albini, fi de quincunce rew:ta eſt 


It is therefore to be obſerved, that, in 
calculating the rate of intereſt, the 
Romans divided the p:incipal ſum into 
an hundred parts; one of Which they 
allowed to be taken monthly: and this, 
which was the higheſt rate of intereſt 
permitted, they called uſure cen! ι , 
amounting yearly to twelve per cent. 
Now as the as, or Roman pound, was 


commonly uſed to expreſs any integral 


ſum, and was diviſible into twelve 
parts or unc, therefore theſe twelve 
monthly payments or unc14 were held 
to amount annually to one pound, or 
2 uſurarius ; and fo the 1 9 aſſes 
were ſynonymcus to the fur wete- 
fme. Ard all. lower rates of iutereſt 


Uncia, quid ſuperet? poterat dixiſſe, triens: eu, 
Rem poteris ſervare tuam ! redit uncia, quid fit 


Bemis. — —o— 


were denominated according to the re- 
lation they bore to this centeſimal uſu- 
ry, or uſjure aſſes for the ſeveral 
multip es of the unc, or ducdecima! 
parts of the as, were known by diffe- 
rent names according to their different 
combinations ; ſextanr, quadrans, tri- 
ens, quincunX, ſemis, ſeptunx, bes, de- 
drars, dextans, _ containing te- 
ſpeQively 2, 3, 4, 5, 6, 7, 8, 9, 19,11 
wncie or duodecimal parts of an 45. 
(H. a8. 8. 50. F. 2. Gravin. orig. jur, 
civ. J. 2.4. 47.) This being premiſe, 

the following table will clearly exhibit 
at once the ſubdiviſions of the as, and 
the denominations of the rate of in- 


tereſt. 
Usvrat. 
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too Grotius informs us Co), that in Holland the rate of intereſt 
was then eight per cent. m common loans, but twelve to mer- 
chants. Our law eſtabliſhes one ſtandard for all alike, where 
the pledge or ſecurity itſelf is not put in jeopardy ; leſt, under 
the general pretence of vague and indeterminate hazards, a 
door ſhould be opened to fraud and uſury : leaving ſpecific 
hazards to be provided againſt by ſpecific inſurances, or by 
loans upon reſpondentia, or bottomry. But as to the rate of 
legal intereſt, it has varied and decreaſed for two hundred 
years paſt, according as the quantity of ſpecie in the king- 
dom has encreaſed by acceſſions of trade, the introduction of 
paper credit, and other circumſtances. The ſtatute 37 Hen. 
VIII. c. 9. confined intereſt to ten per cent. and fo did the 
ſtatute 13 Eliz, c. 8. But as, through the encouragements 
given in her reign to commerce, the nation grew more weal-⸗ 
thy, ſo under her ſucceſſor the ſtatute 21 Jac. I. c. 17. redu- 
ced it to eight per cent. as did the ſtatute 12 Car. II. c. 13. to 
ſix: and laſtly by the ſtatute 12 Ann. ſt. 2. 16. it was brought 
down to five per cent. yearly, which is now the extremity of 
legal intereſt that can he taken, But yet, if a contract, which 
carries intereſt, be made in a foreign country, our courts 
will direct the payment of intereſt according to the law of that 
country in which the contract was made (p). Thus Iriſh, 


sogar. PAR TES Ass1Ss. PER ANNUM, 
Aſſes, firve centeſimae integer 12 per cent, 
11 5 
Deunces — 144 — 11 
Dextances, wel decunces —— 5 — — 10 
Didrantes — — 3 — — 9 
Pe, 9 — — em ens 4 — — 8 
Sep. rnces —— — ix —ͤ —— — — 7 
Semiſſes — — —h — — — 6 
Puincunces —_— — — 5 
9 N , 
Puadrantes CCC 11 — — 8 3 
Sextances 32 — — 2 
(©) de jar. b. & p. 2. 12. 22, (p) 1 Equ. Caf. abr, 289. 1. P. Wms. 395. 


American, 
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American, 'Turkiſh, and Indian intereſt, have been allowed 


in our courts, to the amount of even twelve per cent, For 


the moderation or exorbitance of intereſt depends upon loca 


circumſtances; and the refuſal to enforce ſuch contrath 
would put a ſtop to all foreign trade. 


A. Tas laſt general ſpecies of contracts, which I have to 
mention, is that of debt; whereby a choſe in action, or right 
to a certain ſum of money, is mutually acquired and loſt (9 
This may be the counterpart of, and ariſe from, any of the 
other ſpecies of contracts. As, in caſe of a ſale, where the 
Price is not paid in ready money, the vendee becomes indebted 


to the vendor for the ſum agreed on; and the vendor hasa 


property in this price, as a choſe in action, by means of this 
contract of debt. In bailment, if the bailee loſes or detains a 
ſum of money bailed to him for any ſpecial purpoſe, he be- 
comes indebted to the bailor in the ſame numerical ſum, upen 
his implied contract, that he ſhall execute the truſt repoſed 
in him, or repay the money to the bailor. Upon hiring or 


borrowing, the hirer or borrower, at the ſame time that he 


acquires a property in the thing lent, may alſo become indebicd 
to the lender upon his contract to reftore the money borrov- 
ed, to pay the price or premium of the loan, the hire of the 
horſe, or the like. Any contract in ſhort whereby a determi- 
nate ſum of money becomes due to any perſon, and is rot 
paid but remains in action merely, is a contract of debt, And, 
taken in this light, it comprehends a great variety of acquili- 
tion; being uſually divided into debts of record, debts by he- 
cial, and debts by ſimple contract. 


A pre of record is a ſum of money, which appears to be 
due by the evidence of a court of record, Thus, when ary 


ſpecific ſum is adjudged to be due from the defendant 
to the plaintiff, on an aQion or ſuit at law; this is 4 


contract of the higheſt nature, being eſtabliſhed by the 
ſentence of a court of judicature. Recognizances allo are 2 
ſur of money, recognized or acknowleged to be due to the 


(9) F. N. B. 119. | 
crown 
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--own or a ſubject, in the preſence of ſome court or magiſtrate, 
th a condition that ſuch acknowlegement ſhall be void upon 
the appearance of the party, his good behaviour, or the like: 
«nd theſe, together with ſtatutes merchant and ſtatutes ſtaple, 
Ser. if toricited by non- performance of the condition, are alſo 
ranked among this firſt and principal clats of debts, v/z. debts 
of record; ſince the contract, on which they are founded, is 
witneſſed by the higheſt kind of evidence, viz. by matter of 


record, 


Drers by ſpecialty, or ſpecial contract, are ſuch whereby a 
ſum of money becomes, or is acknowleged to be, due by deed 
er inſtrument under ſeal. Such as by deed of covenant, by 
leed of ſale, by leaſe reſerving rent, or by bond or obligation: 
which laſt we took occaſion to explain in the twentieth chap- 
ter of the preſent book; and then ſhewed that it is an ackrow- 
egement or creation of a debt from the obligor to the obligee, 
unleſs. the obligor performs a condition thereunto uſually an- 
ncxed, as the payment of rent or money borrowed, the obſer- 
dance of a covenant, and the like: on failure of which the bond 
becomes forfeited and the debt becomes due in law. Theſe 
are looked upon as the next claſs of debts after thoſe of record, 
bang confirmed by ſpecial evidence, under ſeal. 


DeBTs by ſample contrad are ſuch, where the contract upon 
«hich the obligation ariſes is neither aſcertained by matter of 
cord, nor yet by deed or ſpecial in{trument, but by mere oral 
dence, the moſt ſimple of any; or by notes unſealed, which 
ore capable of a more eaſy proof, and (therefore only) better, 
am a verbal promiſe. It is caſy to ſce into what a vaſt variety 
0 obligations this laſt claſs may be branched out, through the 
numerous contratts for money, v. hich are not only expreſſed by 
e parties, but virtually implied in law. Some of thete we have 


a alieay occaſionally hinted at; and the reſt, to avoid rep*<tition, 
je mult be referred to thoſe particular heads in the third book of 
P {cle commentaries, where the breach of ſuch contracts will 


16 Vol. II. H h be 
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be conſidered. I ſhall only obſerve at preſent, that by the 
ſtatute 29 Car. II. c. 3. no executor or adminiſtrator ſhall be 
charged upon any ſpecial promiſe to anſwer damages out of 
his own eſtate, and no perſon ſhall be charged upon any pro- 
miſe to anſwer for the debt or default of another, or upon ary 
agreement in conſideration of marriage, or upon any contrag 
or ſale of any real eſtate, or upon any agreement that is not to 
be performed within one year from the making; vnleſ; the 
agreement or ſome memorandum thereof be in writing, and 
ſigned by the party himſelf or by his authority, 


Bur there is one ſpecies of debts upon ſimple contr:8, 
which, being a tranſaction now introduced into all ſorts of cui 
life, under the name of paper credit, deſerves a more particulx 
regard. Theſc are debis by bilis of exchange, and promiſyy 


notes. 


A B1LL of exchange is a ſecurity, originally invented amor 
merchants in different countries, for the more eaſy remittance 
of money from the one to the other, which has ſince ſpread 
itſelf into almoſt all pecuniary tranſactions. It is an open 
letter of requeſt from one man to another, deſiring him topay 
- a ſum named therein to a third perſon on his account; by 
which means a man at the moſt diſtant part of the world nay 
have money remitted to him from any trading country, |f 
A lives in Jamaica, and owes B who lives in England 1000. 
now if C be going from England to Jamaica, he may pay Þ 
this 1000). and take a bill of exchange drawn by B in Engler 
upon A in Jamaica, and receive it when he comes thitke: 
Thus does B receive his debt, at any diſtance of place, by 
| transferring it to C; who carries over his money in pape! 
credit, without danger of robbery or loſs. This method 1 
ſaid to have been brought into general uſe by the Jews an 
Lombards, when baniſhed for their uſury and other vic; 
in order the more eaſily to draw their effects out of Franc? 
and England, into thoſe countries in which they had choc) 
to reſide, But the invention of it was a little earlier: for ''t 


Jews were baniſhed out of Guienne in 1287, and . 6! 
Eng'ard 
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England in 1290 (r); and in 1236 the uſe of paper credit was 
introduced into the Mogul empire in China (s). In common 
ſpeech ſuch a bill is frequently called a draugh?, but a diff 
exchange is the more legal as well 25 mercantile expreſſion. 
The perſon however, who writes this letter, is called in law 
the drawer, and he to whom it is written the drawee; and the 
third perſon, or negotiator, to whom it is payabie- (whether 
ſpecially named, or the bearer generally) is called the payee. 


THESE bills are either foreign, or inland: foreign, when 
drawn by a merchant reſiding abroad upon his correſpondent in 
Fngland, or vice verſa ; and inland, when both the drawer and 
the drawee reſide within the kingdom. Formerly foreign bills 
of exchange were much more regarded in the eye of the law 
than inland ones, as being thought of more public concern in 
the advancement of trade and commerce, But now by two 
ſtatutes, the one 9g & 10 W. III. c. 17. the other 3 & 4 Ann. 
c. g. inland bills of exchange are put upon the ſame footing as 
{creign ones; what was the law and cuſtom of merchants with 
regard to the one, and taken notice of mercly as ſuch (t), 
being by thoſe ſtatutes expreſsly enated with regard to the 
other, So that there is now in law no manner of difference 
between them. 


ProMISSORY notes, or notes of hand, are a plain and direct 
engagement in writing, to pay a ſum ſpecified at the time 
therein limited to a perſon therein named, or ſometimes to his 
order, or often to the bearer at large. Theſe alſo by the ſame 
latte 3 & 4 Ann. c. 9. are made aſſignable and indorſable in 
be manner as bills of exchange. 


THE payee, we may obſerve, either of a bill of exchange or 
promiſfury note, has clearly a property veſtcd in him (not in- 
cecd in poſſeſſion but in action) by the expreſs contract of the 
crawer in the caſe of a promiſſory note, and, in the caſe of a 
bil of exchange, by his implied contiaQ ; viz. that, provided 


(r) 2 Carte, 203. 206. | | (t) 1 Roll, Abr. 6, 
Mod. Un, Hiſt, iv. 499. | | 
| 'Hha the 
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the drawee does not pay the bill, the drawer will: for which 
reaſon it is uſual, in bills of exchange, to expreſs that the 
value thereof hath been received by the drawer (u); in ore 
to ſhew the conſideration, upon which the implied conttad a 
repayment ariſes, And this property, ſo veſted, may be trar;. 
ferred and aſſigned from the payce to any other man; contra 
to the general rule of the common law, that no choſe in aQion 
is aſſignable : which aſſignment is the life of paper credit, | 
may therefore be of ſome uſe, to mention a few of the Princioa 
incidents attending this transfer or aſſignment, in order to make 

it regular, and thereby to charge the drawer with the payment 
of the debt to other perſons, than thoſe with whom he cri. 

nally contracted. | 


Is the firſt place then the payee, or perſon to whom g 
whole order ſuch bill of exchange or promiſſory note is pay. 
able, may by indorſement, or writing his name in derſo or d 
the back of it, aſſign over his whole property to the bearer, cr. 
elſe to another perſon by name, either of whom is then call 
the indorſee; and he may aſſign the ſame to another, and ſoc 
in infinitum, And a promiſſory note, payable to A or beurr, 
is negotiable without any indorſement, and payment there 
may be demanded by any bearer of it (v). But, in caſe af: 
bill of exchange, the payce, or the indorſee, (whether it be 
general or particular indorſement) is to go to the drawee, ard 
offer his bill for acceptance ; which acceptance (fo as to charge 
the drawer with coſts) muſt be in writing, under or on the back 
of the bill. It the drawee accepts the bill, either verbally Or 
in writing (w), he then makes himſelf liable to pay it; thi 
being now a contract on his ſide, grounded on an e 
ment that the drawer has effects in his hands, or at leaſt crecit 
ſufficient to warrant the payment. If the drawee reſuſes to 
accept the bill, and it be of the value of 20). or upwards, at 
expreſſed to be for value received, the payee or indorſee mai 
| Proteſt it for non-acceptance : which proteſt muſt be made i 
writing, under a copy of ſuch bill of exchange, by ſome rota! 


(u) Stra. 1212. 4 Geo. III. B. R. 
(v/ 2 Show, 235.—Crant v. Vaughan, T. (w) Stra. 1000. 


public; 


Or 
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public 3 or, if no fuch notary be reſident in the place, then by 
any other ſubſtantial inhabitant in the preſence of two credible 
witneſſes 3 and notice of ſuch proteſt muſt, within fourteen 
cos after, be given to the drawer, 


Bur, in cafe ſuch bill be accepted by the drawee, and after 
acceptance he fails or refuſes to pay it within three days after it 
becomes due (which three days are called days of grace) the 
payee or indorſee is then to get it proteſted for non payment, in 
the ſame manner and by the ſame perſons who are to proteſt it 
in caſe of non-· acceptance: and ſuch proteſt muſt alſo be noti- 
fed, within fourteen days after, to the drawer. And he, on 
producing ſuch proteſt, either of non-acceptance or non- pay- 
went, is bound to make good to the pay ce, or indorſee, not only 
the amount of the ſaid bills, (which he is bound to do within a 
reaſonable time after non-payment, without any proteſt, by 
the rules of the common lau) (x) but alſo intereſt and all 
charges, to be computed from the time of making ſuch proteſt. 
Put if no proteſt be made or notified to the irawer, and any 
damage accrues by ſuch neglect, it ſhall fall on the holder of 
the bill, The bill, when refuſed, muſt be demanded of the 
Crawer as ſoon as conveniently may he: for though, when one 
draws a bill of exchange, he ſubjects himſelf to the payment, 
i the perſon on whom it is drawn refuſes either to accept or 
, yet that is with this lim'tation, that if the bill be not paid, 
hen due, the perſon to whom it is payable ſhall in convenient 
tie give the drawer notice thereof; for otherwiſe the law will 
Wy it paid: ſince it would be prejudicial ta commerce, if a 
0.1 Mgt riſe up to charge the drawer at any diſtance of time; 
ben in the mean time all reckonings and accounts may be 
ited between the drawer and the drawee )). 


{+ the bill be an indorſed bill, and the indorſee cannot get 
e drau ce to diſcharge it, he may call upon either the drawer 
i the indorior, or if the bill has been negotiated through 


et Raym. 983. : (y) Salk. 127. 
Un 3 many 
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the drawee does not pay the bill, the drawer will: for which 
reaſon it is uſual, in bills of exchange, to expreſs that the 
value thereof hath been received by the drawer (u); in ore 
to ſhew the conſideration, upon which the implied contra of 
repayment ariſes, - And this property, ſo veſted, may be trar;. 
ferred and aſſigned from the payce to any other man; contrary 
to the general rule of the common law, that no choſe in aQign 
is aſſignable : which aſſignment is the life of paper credit. |; 
may therefore be of ſome uſe, to mention a few of the Princinal 
incidents attending this transfer or aſſignment, in order to mike 
it regular, and thereby to charge the drawer with the payment 
of the debt to other perſons, than hole with whom he crigi 
nally contracted. | 


Ix the firſt place then the payce, or perſon to whom ei 
whoſe crder ſuch bill of exchange or promiſſory note is pay. 
able, may by indorſement, or writing his name in derſo or cn 
the back of it, aſſign over his whole property to the bearer, or 
elſe to another perſon by name, either of whom is then called 
the indorſee ; and he may aſſign the ſame to another, and ſoon 
in infinitum. And a promiſſory note, payable to A or beory, 
is negotiable without any indorſement, and payment there 
may be demanded by any bearer of it (v). But, in caſe of 
bill of exchange, the payce, or the indorſee, (whether'it be 1 
general or particular indorſement) is to go to the drawee, ard 
offer his bill for acceptance ; which acceptance (fo as to charge 
the drawer with coſts) mult be in writing, under or on the back 
of the bill. It the drawee accepts the bill, either verbally or 
in writing (w), he then makes himſelf liable to pay it; thi 
being now a contract on his ſide, grounded on an acknovlege- 
ment that the drawer has effects in his hands, or at leaſt credit 
ſufficient to warrant the payment. If the drawee refuſes to 
accept the bill, and it be of the value of 200. or upwards, ard 
expre ſſed to be for value received, the payee or indorſee mij 
proteſt it for nen- acceptance: which proteſt muſt be made in 
- writing, under a copy of ſuch bill of exchange, by ſome notar! 


(u) Stra. 1212, | 4 Geo. III. B. R. 
„ Show. 235,-CGragt v. Vaughan, T. (w) Stra. 1000. 
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ublic ; or, if no ſuch notary be reſident in the place, then by 

aur other ſubſtantial inhabitant in the preſence of two credible 
witneſſes 3 and notice of ſuch proteſt muſt, within fourteen 
(ys alter, be given to the drawer, 


Bur, in cafe ſuch bill be accepted by the drawee, and after 


acceptance he fails or refuſes to pay it within three days after it 
becomes due (which three days are called days of 'grace) the 
payee or indorſee ĩs then to get it proteſted for non-payment, in 


the fame manner and by the ſame perſons who are to proteſt it 


in caſe of non-acceptance : and ſuch proteſt muſt alſo be noti- 
fed, within fourteen days after, to the drawer. And he, on 
producing ſuch proteſt, either of non- acceptance or non- pay- 
ment, is bound to make good to the payce, or indorſee, not only 
the amount of the ſaid bills, (which he is bound to do within a 


reaſonable time after non-payment, without any proteſt, by 


the rules of the common law) (x) but alſo intereſt and all 
charges, to be computed from the time of making ſuch proteſt. 
But if no proteſt be made or notified to the drawer, and any 
damage accrues by fuch neglect, it ſhall fall on the holder of 
the bill. The bill, when refuſed, muſt be demanded of the 


crawer as ſoon as conveniently may be: for though, when one 


Cavs a bill of exchange, he ſubjects himſelf to the payment, 
the perſon on whom it is drawn refuſes either to accept or 
, yet that is with this limitation, that if the bill be not paid, 
vn due, the perſon to whom it is payable ſhall in convenient 
tie give the drawer notice t};ercof ; for otherwiſe the law will 
ily it paid: fince it would be prejudicial to commerce, if a 
.1mght riſe up to charge the drawer at any diſtance of time; 
en in the mean time all reckonings and accounts may be 
«vcd between the drawer and the drawee ()). 


[+ the bill be an indorſed bill, and the indorſee cannot get 
te dawee to diſcharge it, he may call upon either the drawer 
c indorſor, or if the bill has been negotiated through 


(z) Lord Raym. 9 3. ; (y) Salk, 127, 
TEE many 
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many hands, upon any of the indorſors; for each indorfor i 
a warrantor for the payment of the bill, which 1s frequent 
taken in payment as much (or more) upon the credit of ty 
indorſor, as of the drawer. And if ſuch indorſor, ſo called 
upon, has the names of one or more indorſors prior to his own, 
to each of whom he is properly an indorſee, he is alſo at li. 
berty to call upon any of them to make him ſatisfaction; aud 
ſo upwards. -But the firſt indorſor has ah to feln to, 
but the drawer only. 


WHAT has been ſaid of bills of 1 is applicable al 
to promiſſory notes, that are indorſed oyer, and negotiated 

from one hand to another : only that, in this caſe, as there 
is no drawee, there can be no proteſt for non- acceptance; 
or rather, the law confiders a promiſſory note in the light 
of a bill drawn by a man upon himſelf, accepted at tte 
time of drawing. And, in cafe of non-payment by the 
drawer, the ſcveral indorſees of a promiſſory note have thx 
ſame remedy, as upon bills of exchange, gain the prix 
 indor{or. 


Cnet: 


15 of THINGS. 


8 CHAPTER THE THIRTY FIRST. 
k 0s TITLE xy BANKRUPTCY, 


H E preceding chapter having treated pretty largely of 
the acquiſition of perſonal property by ſeveral commer- 
dal methods, we from thence ſhall be eaſily led to take into 
out preſent conſideration a tenth method of transferring pro- 


perty, Which is that of 


X. BANKRUPTCY; a title which we before lightly 
touched upon (a), as far as it related to the transfer of the real 
eſlate of the bankrupt. At preſent we are to treat of it more 
minutely, as it principally relates to the diſpoſition of chattels, 
in which the property of perſons concerned in trade more 
uſually conſiſts, than in lands or tenements. Let us there- 
fore firſt of all conſider,” 1. Vo may become a bankrupt : 2. 
What ads make a bankrupt: 3. The proceedings on a com- 
miſſion of bankrupt : and, 4. In what manner an eſtate in 
goods and ckattels may be transferred by bankruptcy. 


1. WHo may become a bankrupt. A bankrupt was be- 
fore (b) defined to be © a trader, who ſecretes himſelf, or does 
+ certain other acts, tending to defraud his creditors.” He 
was formerly conſidered in the light of a criminal or offen- 
der (c); and in this ſpirit we are told by fir Eduard Coke (d), 
that we have fetched as well the name, as the wickedneſs, of 


(a) See pag. 265. (c) Stat. $$ . 
. (40 4 loft, = EOS 17 
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bankrupts from foreign nations (e). But at preſent the laws 
of bankruptcy are conſidered as laws calculated for the benefit 
of trade, and founded on the principles of humanity as well x; 
juſtice; and to that end they confer ſome privileges, not 
only tothe creditors, but alſo to the bankrupt or debtor him. 
ſell. On the creditors; by compelling the bankrupt to give 
up all his effects to their uſe, without any fraudulent conceal. 
ment: on the debtor ; by exempting him from the riger & 
the general law, whereby his perſon might be confined x 
the diſcretion of his creditor, though in reality he has nothing 
to ſatisfy the debt; wherezs the law of bankrupts, taking into 
conſideration the ſudden and unavoidable accidents to which 
men in trade are liable, has given them the liberty of their 
perſous, and ſome pecuniary emoluments, upon condition 


they ſurrender up their whole eſtate to be divided among tet 
creditors. 


Ix this reſpect our legiſlature ſeems to have attended to thc 
example of the Roman law. I mean not the terrible law f 
the twelve tables; whereby the creditors might cut the 
debtor's body into pieces, and each of them take his propor- 
tionable ſhare :; if indeed that law, de debitore in partes |: 
cands, is to be underſtood in ſo very butcherly a light; whit 
many learned men have with reaſon doubted (f). Nor col 
mean thoſe leſs it human laws (if they may be called fo, as ther 
meaning is indiſputably certain) of impriſoning the debtor's 
perioa in chains; ſubje Sing him to ſtripes and hard labour, 
at the mercy of his rigid creditor; and ſometimes ſelling him, 
his wife, and children, to perpetual foreign ſlavery trans Ji. 
&ri14 (8): an opprefion, which produced fo many popular 

| inſurrec- 


(e The word itſelf is derived from ſervable that the title of the firſt | r;- 
the word hand, or vongue, Which ſig- Wiſh ſtatute concerning this offence. 3; 
nifes the table or counter of 2 tradeſ- Hen. VIII. c. 4.“ againſt ſuch perv 
man (Curreſac. I 959.) and ruptusr, as do make bankrupt,” is a fler 
broken; denoting thereby one whoſe tranſtation of the French idiom, 1“ 
ſnop or place of trade is broken 2nd fon? bangue route, 
zone: thouph others rather chute to (f) Taylor. Comment, in L. decem. 
atop! the word route, which in French ral, Pynketth. Der. Jur. I.. He. 
ſiauthes a trace or track, and tell us necc. Anign. III. 30 4 
that a bankrupt is ene who hath remo- (g) In Pegu, and the 2/jacent coun 
weil iis banque, lating but a trace tries ia Faſt India, the ro Gitor 6 EG 


- 


þ: hind. (4 laſt, 277.) And it is ob- titled to diſpoſe of the deter bia. 


25.0 


vi 
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3 | 

--{urrections, and ſeceſſions to the mons ſacer. But I mean 
he law of ceſſion, introduced by the chriſtian emperors ; 
whereby, if a debtor ceded, or yielded up, all his fortune to 
is creditors, he was fecured from being dragged to a goal, 
anni quogue corporali cruciatu ſemoto (h).“ For, as the 
emperor . juſtly obſerves (i), “ inbumanum erat ſpoliatum for- 
« tunis ſuis in ſolidum damnari.“ Thus far was juſt and rea- 


{onable : but, as the departing from one extreme is apt to 


produce its oppoſite, we find it afterwards enacted (c), that 
i the debtor by any unforeſeen accident was reduced to low 
Greumftances, and would ſwear that he had not ſufficient left 
to pay his debts, he ſhould not be compelled to cede or give 
up even that which he had in his poſſeſſion : a law, which 


under a falſe notion of humanity, ſeems to be fertile of per- 


nx, injuſtice, and ablurdity. 


Tur laws of England, more wiſely, have ſteered in the 
middle between both extremes : providing at once againſt the 
nhumanity of the creditcr, who is not ſuffered to confine an 
lone ſt bankrupt after his effects are delivered up; and at the 
lame time taking care that all his juſt debts ſhall be paid, ſo 


{ar as the effects will extend. But till they are cautious of 


encouraging prodigality and extravagance by this indulgence 
10 Cebtors ; and therefore they allow the benefit of the laws 
of bankruptcy to none but a&ual traders ; ſince that ſet of 
icn are, generally ſpeaking, the only perſons liable to acci- 
dental ſoſſes, and to an inability of paying their debts, with- 
vil! any fault of their own, It perſons in other ſituations of 
Neri in debt without the power of payment, they muſt 
ale the conſequences of their own indiſcretion, even though 
ey mect with ſudden accidents that may reduce their for- 
tncs: tor the law holds it to be an unjuſtifiable practice, 
07 any perſon but a trader to encumber himſelf with debts of 
«ny contiderable value. If a gentleman, or one in a liberal 


wt itewiſe of his wife and children ; (Mod. Un, Hiſt. vii. 128.) 
wach that be may even violate (h) Cod. 7. 71. let. 

ta ban! ' the cha!l:ty of the debt - (i) 14. 6. 40. 
„e: but then, by ſo doing, the (Kk) New. 135..C I. 

+++ ! Underiiyuod to be Giicharged, 
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Profeſſion, at the time of contracting his debts, has a ſufici. 
ent fund to pay them, the delay of payment is a ſpecies of 
_ diſhoneſty, and a temporary injuſtice to his creditor : aud if, 

at ſuch time, he has no ſufficient fund, the diſhoneſty and in. 
juſtice is the greater. He cannot therefore murmur, if he 
ſuffers the puniſhment which he has voluntarily drawn upon 
himſelf. But in mercantile tranſactions the caſe is far cther. 
wiſe, Trade cannot be carried on without mutual credit on 
both ſides : the contracting of debts is therefore here not only 
juſtifiable, but neceſſary. And if by accidental calamitics, x 
by the loſs of a ſhip in a tempeſt, the failure of brother traders, 
or by the non-payment of perions out of trade, a merchant or 
trader becomes incapable cf diſcharging his own debts, it is his 
misfortune and not his fault. To the misfortune therefore of 
debtors the law has given a compaſſionate remedy, but denied 
it to their faults : ſince at the ſame time that it provides for 
the ſecurity of commerce, by enacting that every conſiders- 
ble trader may be declared a bankrupt, for the benefit of his 
creditors as well as himſelf, it has alſo to diſcourage extravs- 
gance declared, that no one ſhall he capable of being made: 


' - bankrupt, but only a trader ; nor capable of receiving the 


full benefit of the ſtatutes, but only an induſtrious trader, 


Tre firſt ſtatute made concerning any Engliſh bankrupts, 
was. 34 Hen. VIII. c. 4. when trade began firſt to be pro- 
perly cultivated in England : which has been almoſt totally 
altered by ſtatute 13 Eliz, c. 7. whereby bankruptcy is con- 
Ened to ſuch perſons only as have uſed the trade of merchar- 
dize, in groſs or by retail, by way of bargaining, exchange, 
bartering, cheviſance (i), or otherwiſe ; or have ſought their 
living by buying and ſclling, And by ſtatute 21 Jac. I. c. ig. 
perſons uſing the trade or profeſſion of a ſcrivener, receiving 
other mens monies and eſtates into their truſt and cuſtody, are 
alſo made liable to the ſtatutes of bankruptcy : and the bene- 
fie, as well as the pena? parts of the law, are extended as wel 


(0) that ie, making contrads. (Duſreſae, II. 669.) 
| | 10 


— 
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to aliens and denizens as to natural born ſubjects; being in- 
tended entirely for the protection of trade, in which aliens 
are often as deeply concerned as natives. By many ſubſequent 
ſtatutes, but laſtly by ſtatute 5 Geo. II. c. 30. (m) bankers, 
trokers, and factors, are declared liable to the ſtatutes of hank- 
cuptcy 3 and this upon the ſame reaſon that ſcriveners are in- 
cluded by the ſtatute of James I, viz. for the relief of their 
creditors ; whom they have otherwiſe more opportunities of 
dettauding than any other ſet of dealers: and they are properly 
to be looked upon as treders, ſince they make merchandize of 
more}, in the ſame manner as other merchants do of goods and 
other moveable chattels. But by the ſame act (n), no farmer, 
gragier, or drover, ſhall (as ſuch) be liable to be deemed a 
barkrupt : for, though they buy and fell corn, and hay, and 
beaſts, in the courſe of huſbandry, yet trade is not their prin- 
cipal, but only a collateral, object; their chief concern being 
to manure and till the ground, and make the beſt advantage of 


the ſecurity which the law has given them above all others, 
lor the payment of their reſerved rents: wherefore alſo, upon 


25 fuch, of being a bankrupt ; leſt the king ſhould be defeated 
of thoſe extenſive remedies againſt his debtors, which are put 
into his hands by the prerogative. By the ſame ſtatute (p), 


him, unleſs at the petition of ſome one creditor, to whom he 
owes 1001; or of two, to whom he is indebted 150/; or of 
mere, to whom all together he is indebted 200. For the law 
dots not look upon perſons, whoſe debts amount to leſs, to be 
tracers conſiderable enough, either to enjoy the benefit of the 

ſlatutes, themſelves, or to entitle the creditors, for the benefit 
of public commerce, to demand the diſtribution of their ef- 
eds. 

(m! C. 39, (o) F. ed, 

618. 45. 0 . 23. 


9 . 
* 
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its produce, And, beſides, the ſubjecting them to the laws of 
bankruptcy might be a means of defeating their landlords of 


2 ſimilar reaſon, a receiver of the king's taxes is not capable (o), 


no perſon thall have a commiſſion of bankrupt awarded againſt: 


— — — 
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—— — — — 
— — — 
- 


22 — —_ ———— 
8 — — 
Bt ns 
-_ = 


456 The RIGHTS | Book Il, 


Is the interpretation of theſe ſeveral ſtatutes, it hath been 


held, that buying only, or felling only, will not qualify a man 
to be a bankrupt ; but it muſt be both buying and ſelling, and 
alſo getting a livelyhood by it. As, by exerciſing the calling 
of a merchant, a grocer, a mercer, or, in one general word, z 
chapman, who is one that buys and ſells any thing. But no 
handicraft occupation (where nothing 1s bought and ſold, and 
therefore an extenſive credit, for the ſtock in trade, is not neceſ. 
ſary to be had) will make a man a regular bankrupt ; as that of 
a huſbandman, a gardener, and the like, who are paid for their 
work and labour (q). Allo an inn-keeper cannot, as ſuch, bea 
bankrupt (t): for his gain or livelyhood does not ariſe from 


buying and felling in the way of merchandize, but greatly from 


the uſe of his rooms and furniture, his attendance, and the like: 
and though he may buy corn and victuals, to ſell again at a 
profit, yet that no more makes him a trader, than a ſchool. 
maſter or other perſon is, that keeps a boarding houſe, and 
makes conſiderable gains by buying and ſelling what he ſpends 
in the houſe, and ſuch a one is clearly not within the fla- 
tutes (s). But where perſons buy goods, and make them up 
into ſaleable commodities, as ſhoe-makers, ſmiths, and the 
like; here, though part of the gain is by bodily labour, and 
not by buying and ſelling, yet they ate within the ſtatutes of 
bankrupts (t) ; for the labour is only in melioration of the com- 
modity, and rendering it more fit tor ſale. 


x ſingle act of buying and felling will not make a man a 

trader; but a repeated practice, and profit by it. Buying and 
ſelling bank-ſtock, or other government ſecurities, will not 
make a man a bankrupt ; they not being goods, wares, or mer- 
chandize, within the intent of the ſtatute, by which a profit 
may be fairly made (u), Neither will buying and ſelling uncer 


particular reſtraints, or for particular purpoſes ; as if a con- 


(q) Cro. Car. 31. (t) Cro. Car. 31. Skinn. 292. 
(r) Cro. Car. 49. Skinn. 291. (u) 2 P. Wms. 308. 
(s) Skinn. 292. 3 Mod, 330. 


miſſione: 
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miſſioner of the navy uſes to buy victuals for the fleet, and 
diſpoſe of the ſurplus and refuſe, he is not thereby made a 
trader within the ſtatutes (w). An infant, though a trader, 
cannot be made a bankrupt : for an infant can owe nothing but 
for neceſſaries; and the ſtatutes of bankruptcy create no new 
debts, but only give a ſpcedier and more effectual remedy for 
recovering ſuch as were before due: and no perſon can be 
made a bankrupt for debts, which he is not liable at law to 
pay (x). But a feme-covert in London, being a ſole trader ac- 
cording to the cuſtom, is liable to a commiſſion of bankrupt (y). 


2. HavixG thus conſidered, who may, and who may not, 
be made a bankrupt, we are to inquire, ſecondly, by what ads 
a man may become a bankrupt. A hainkrupt is © a trader, 
« who ſecretes himſelt, or dogs certain other acts, tending to 
« defraud his creditors.” We have hitherto been employed 
in explaining the former part of this deſcription, © a trader :*? 
let us now attend to the latter, © who ſecretes himſelf, or does 
« certain other acts, tending to defraud his creditors.” And, 
in general, whenever ſuch a trader, as is before deſcribed, hath 

ndeavoured to avoid his creditors or evade their juſt demands, 
this hath been declared by the legiſlature to be an ad of bank- 
roptcy, upon which a commiſſion may be ſued out. For in 
this extrajudicial method of proceeding, which is allowed 
merely for the benefit of commerce, the law is extremely 
watchful to detect a man, whoſe circumſtances are declining, 
in the firſt inſtance, or at leaſt as early as poſthle ; that the 
creditors may receive as large a proportion of their debts as 
may be; and that a man may not go on wantonly waſting his 
ſubſtance, and then claim the benefit of the ſtatutes, When he 
has nothing left to diſtribute. 


To learn what the particular acts of bankruptcy are, which 
render a man a bankrupt, we. muſt conſult the teveral ſtatutes, 
-and the reſolutions formed by the courts thereon, Among theſe 


(w) t Salk 119. Sten. 292. (y) La Vie v. P:ilips, M. 6 Geo. III. 
(x, Lord Raym. 443. B. R. 2 | 
may 
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may therefore be reckoned, 1. Departing from the realm, 
whereby a man withdraws himſelf from the juriſdiction and 
coërcion of the law, with intent to defraud his creditors (2), 
2. Departing from his own houſe, with intent to ſecrete him- 
ſelf, and avoid his creditors (a). 3, Keeping in his own houſe, 
privately, ſo as not to be ſeen or ſpoken with by his creditors 
except for juſt and neceſſary cauſe ; which is likewiſe conftry. 
ed to be an intention to defraud his creditors, by avoiding the 
proceſs of the law (b). 4. Procuring or ſuffering himſelf wil. 
lingly to be arreſted, or outlawed, or impriſoned, without jul 


and lawful cauſe ; which is likewiſe deemed an attempt to de. 


fraud his creditors (c). 5. Procuring his money, goods, chat- 
tels, and effe gs to be attached or ſequeſtered by any lege 
proceſs ; which is another plain and direct endeavour to di. 
appoint his creditors of their. ſecurity (d). 6. Making any 
fraudulent conveyance to a friend, or ſecret truſtee, of his lancy, 
tenements, goods, or chattels; which is an act of the fane 
ſuſpicious nature with the laſt (e). 7. Procuring any protec- 
tion, not being himſelf privileged by parliament," in order to 
ſcreen his perſon from arreſts; which alſo is an endeavour to 
elude the juſtice of the law (i), 8. Endeavouring or deſiring, 
by any petition to the king, or bill exhibited in any of the 
king's courts againſt any creditors, to compel them to take leꝶ 
than their juſt debts ; or to procraſtinate the time of payment, 
originally contracted for; which are an acknowlegement of 
either his poverty or his knavery (g). 9. Lying in priſon for 
two months, or more, upon arreſt or other detention for debt, 
without finding bail, in order to obtain his liberty (b). For 
the inability to procure bail argues a ſtrong deficiency in his 
credit, owing either to his ſuſpected poverty, or ill character; 
and his neglect to do it, if able, can ariſe only from a fraucu- 
lent intention: in either of which caſes it is high time foi Its 


(2) Stat. 13 Eliz. c 7. | (e) Bid. 

(a) 157d. 1 Jac. l. c. 15, 0 Stat, 21 Jac, I. c. 19. 

(b) Stat. 13 Eliz. c 7. (g) Bid. 8 

(e) Lid. 1 Jsc. I. e. 1. (h) Jbid. f 


(4d) Stat. 1 Jac: I c. 15. A 
| Y . creditors 
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q creditors to look to themſelves, and compel a diſtribution of 
d his effects. 10. Eſcaping from priſon after an arreſt for a juſt 

debt of 1000. or upwards (i). For no man would break priſon, 

ö that was able and deſirous to procure bail; which brings it 

s within the reaſon of the laſt caſe. 11. Neglecting to make 
ſatisfaction for any juſt debt to the amount of 100). within 

ö two months after ſervice of legal proceſs, for ſuch debt, upon 

any trader having privilege of parliament (x). 


Tuxsx are the ſeveral acts of bankruptcy, expreſsly defined 

by the ſtatutes relating to this title: which being ſo numerous, 
and the whole law of bankrupts being an innovation on the 
common law, our courts of juſtice have been tender of ex- 
tending or multiplying acts of bankruptcy by any conſtruction, 


. or implication. And therefore fir John Holt held (), that a 
J man's removing his gocds privately, to prevent their being 
y ſciſed in execution, was no act of bankruptcy, For the ſta- 


tutes mention only fraudulent gifts to third perſons, and pro- 
curing them to be ſeiſed by ſham proceſs, in order to defraud 
creditors : but this, though a palpable fraud, yet falling within 
neither of thoſe caſes, cannot be adjudged an act of bankrupt- - 
cy. So allo it has been determined exprelsly, that a banker's 
ſtopping or refuſing payment is no act of bankruptcy, for it is 
not within the deſtription of any of the ſtatutes, and there may 
be good reaſons for his ſo doing, as ſuſpicion of forgery, and 
the like : and if, in conſequence of ſuch refuſal, he is arreſted, 
and puts in bail, ſtill it is no act of bankruptcy (m): but if he 
goes to priſon, and lies there two months, then, and not before, 
is he become a bankrupt. 


Wr have ſeen wh9 may be a bankrupt, and what 445 Will 
make him ſo: let us next conſider, 


3. Tux * on a commiſſion of bankrupt ; fo far as 
they afſeA the bankrupt himſelf, And theſe depend entirely on 


(i) Stat. 21 Tac. 2 19. (1) Lord Raym. 7286. 


(e) Stat, 4 Geo. III. c. 33. (m) 7 Mod. 139. 


— 


the 
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the ſeveral ſtatutes of bankruptcy (n); all which I ſhall endez. 


vour to blend together, and digeſt into a conciſe methodicy] 
order. 


Axp, firſt, there muſt be a petition to the lord chancellor by 
one creditor to the amount of 100. or by two to the amount of 
150l. or by three or more to the amount of 20007; upon which 
he grants a commiſſion to {uch diſcreet perſons as to him ſhall 
ſeem good, who are then ſtyled commiſſioners of bankrupt, 
'The petitioners, to prevent malicious applications, muſt he 
bound in a ſecurity of 200. to make the party amends in caſe 
they do not prove him a bankrupt. And, if on the other hang 
they receive any money or effects from the bankrupt, as a fe- 
compenſe for ſuing out the commiſſion, ſo as to receive more 
than their ratable dividends of the bankrupt's eſtate, they for- 
feit not only what they ſhall have fo reccived, but their whele 
debt. Theſe proviſions are made, as well to ſecure perſons in 
good credit from being damnified by malicious petitions, as to 
prevent knaviſh combinations between the creditors and bank- 
rupt, in order to obtain the benefit of a commiſſion, When 
the commiſſion is awarded and iſſued, the commiſſioners are to 
meet, at their own expenſe, and to take an oath for the due 
execution of their cemmiſſion, and to be allowed a ſum not 
excceding 20s. per diem each, at every ſitting. Ard no com- 
miſſion of bankrupt ſhall abate, or be void, upon any demiſe cf 
the crown. | | 


Wurx the commiſſioners have received their commiſſion, 
they are firſt to receive proof of the perſon's being a trader, and 
having committed ſome act of bankruptcy; and then to declare 
him a bankrupt, if proved ſo; and to give notice thereof inthe 
gazette, and at the ſame time to appoint three meetings. At 


one of theſe meetings an election muſt be made of aſſignees, ot. 
perſons to whom the bankrupt's eſtate ſhall be aſſigned, ard in 


whom it ſhall be veſted for the benefit of the creditors ; u hich 
aſſignees are to be choſen by the major part, in value, ol tie 


(n) 13 Eliz. c. . 1 Jac. I. c. 18. 21 Jac; I. c. 19 5 Geo. I, c. 31. 5 Geo. Il. e. 


30. 19 Geo. Il. c. 32, & 24 Geo, II. c. 57. 


creditors 
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creditors who ſhall then have proved their debts; but may be 


approved or rejected by the creditors : but no creditor ſhall 


the ballance of accounts does not amount to 10/. And at the 
third meeting, at fartheſt, which muſt be on the forty-ſecond 
day after the advertiſement in the gazette, the bankrupt, upon 
rotice alſo perſonally ſerved upon him or left at his uſual place 
of abode, muſt ſurrender himſelf perſonally to the commiſ- 
goners, and muſt thenceforth in all reſpe&s conform to the 
d tections of the ſtatutes of bankruptcy ; or, in default there- 
ct, ſhall be guilty of felony without benefit of clergy, and 
ſhall ſuffer death, and his goods and eſtate ſhall be diſtri- 
buted among his creditors. 


Ix caſe the bankrupt abſconds, or is likely to run away, 


ſurrender, he may by warrant from any judge or juſtice of 
the peace, be apprehended and committed to the county goal, 
in order to be forthcoming to the commiſſioners; who are 


ao empowered immediately to grant a warrant for ſeifing his 
gocds and papers. 


Wx the bankrupt appears, the commiſſioners -are to 
| examine him touching all matters relating to his trade and 


1 bankrupt's wife and any other perſon whatſoever, as to 
«matters relating to the bankrupt's affairs. And in caſe any 
o them ſhall refuſe to anſwer, or ſhall not antwer fully, to 
any lawtul queſtion, or ſhall refuſe to ſubſcribe ſuch their ex- 
ination, the commiſſioners may commit them to priſon 
vi1hout bail, till they make and ſign a full anſwer ; the com- 
mi:oners ſpecifying in their warrant of commitment the 
gucſtion ſo refuſed to be anſwered. And any goaler, per- 
mitting ſuch perſons to eſcape, or go out of prilon, ſhall for- 
ſei: 500“ to the creditors. 


Vor. II. I 1 - Tux 
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originally appointed by the coramiſſioners, and afterwards 


be admitted to vote in the choice of aſſignecs, whoſe debt on 


*. 
* 
— — — . — 
— r 
— —_ — — — —— 
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fs. They may allo ſummon before them, and examine, 
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Tux bankrupt, upon this examination, is bound upon pain 
of death to make a full diſcovery of all his eſtate and effect, 
as well in expectancy as poſſeſſion, and how he has diſpoſed a ol 
the ſame ; together with all books and writings relating there. 
to: and is to deliver up all in his own power to the commil. 
ſioners ; (except the neceſlary apparel of himſelf, his wiſe 
and his children) or, in cafe he conceals or embezzles any ci. 
feQs to the amount of 201. or withholds any books or writings 
with intent to deiraud his creditors, he ſhall be guilty of f. 
lony without benefit of clergy (o). | 


ArTEx the time allowed to the bankrupt for ſuch diſcover 


is expired, any other perion voluntarily diſcovering any part in! 
of his eſtate, before unknown to the aſſignees, ſhall be entitle and 
to five per cent. out of the effects ſo diſcovered, and ſuch fu. cee 
ther reward as the aſſignees and commiſſioners ſhall think pou 
proper. And any truſtee wiltully concealing the eſtate of ay and 
_ bankrupt, after the expiration of the two and forty days, ſul fal 
forfeit 100/. and double the value of the eſtate concealed, t fer 
the creditors. caſe 
HirnR TO every thing is in favour of the creditors; 28 Pp 
the law ſeems to be pretty rigid and ſevere againſt the bi. him, 
rupt: but, in caſe he proves honeſt, it makes him full aments cin 
for all this rigor and ſeverity. For if the bankrupt hath mac: WW ade. 
an ingenuous diſcovery, hath conformed to the directions d priſe 
the law, and hath acted in all points to the ſatisfaciion- of ober 
creditors ; and it they, or four parts in five of them in ee 


ber and value, (but none of them creditors for leſs than 20!) BM i411 
will ſign a certificate to that purport 5 the commiſſioners a £<:er 
then to authenticate ſuch certificate under their hands 3nd 
ſeals, and to tranſmit it to the lord chancellot-: and he, d . 


4 | 
[ — CEL 


(o) By the laws of Naples all fraudu- all who conceal the eſſecds of 4 bu proverty 
ſeat bankrupts, particularly ſuch as do rupt, or ſet up a pretended debt to & 0! hrs al 
not ſurrender themſelves Within four fraud his creditors, (Mod. U?. N of bis c 
days, are puniſhed with death: alſ> xxvlii. 320.) fs did 
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two judges whom he ſhall appoint, on oath made by the 
bankrupt that ſuch certificate was obtained without fraud, 
may allow the ſame ; or diſallow it, upon cauſe ſhewn by any 
of the creditors of the bankrupt. 


Ir no cauſe be ſhewn to the contrary, the certificate is 
allowed of courſe ; and then the bankrupt 1s entitled to a de- 
cent and reaſonable allowance out of his effects, for his future 
{upport and maintenance, and to put him in a way of honeſt 
induſtry. This allowance is alſo in proportion to his former 
good behaviour, in the early diſcovery of the decline of his 
if4irs, and thereby giving his creditors a larger dividend. For, 
us elfects will not pay one half of his debts, or ten ſhillings 
in the pound, he is left to the diſcretion of the commiſſioners 
and a\,ynces, to have a competent ſum allowed bim, not ex- 
ceeding three per cent + but if they pay ten ſhillings in the 
pound, he is to be allowed ive per cent; if twelve ſhillings 
and ſixpence, then ſeven and a half per cent; and if fifteen 
ſallings in the pound, then the bankrupt ſhall be allowed ten 
ter cent: provided, that ſuch allowance do not in the firſt 
caſe exceed 200/. in the ſecond 250). and in the third 300. (pP). 


Drsiprs this allowance, he has alſo an indemnity granted 
him, of being free and diſcharged for ever from all debts 
| owing by him at the time he became a bankrupt; even though 
judgment ſhall have been obtained againſt him, and he lies in 
prion upon execution for ſuch debts; and, for that among 
ober purpoſes, all proceedings on commiſſion of bankrupt 
are on petition, to be entered of record, as a perpetual bar 
avainſt actions to be commenced on this account: though, in 
general, the production of the certificate properly allowed 


* 


er the Roman law of ceſſion, if paMon, fr the malatenance of himſelf 
Fe vebror acquired any conſiderable and ami. 5 guid me zrltae cauſa 
poverty ſubſequent to the giving up e erit welas, puta menſIru:m vel 
bis all, it was liable to the demands ann n, 1h; meitgrum nom! 10 5 42 
0! kis creditors H. 42. 3. 4.) But ts! pr ter lec bona ejns iterate ven- 
tos 4d Got extend to tuch allowance FEST * mc enim fraud mdur ef! al; men- 


% was left to him on the ſcore of com- tis 6:2; dianis. (Did, 1, 6.) 
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ſhall be ſufficient evidence of all previous proceedings. Thy, 
the bankrupt becomes a clear man again; and, by the aſig. 
,ance of his allowance and his own induſtry, may become: 
uſeful member of the commonwealth :; which is the rather tg 
be expected, as he cannot be entitled to theſe benefits, but hy 
the teſtimony of his creditors themſelves of his honeſt and in. 
genuous diſpoſition ; and unleſs his failures have been owing 
to misfortunes, rather than to miſconduct and extravagance, 


For no allowance or indemnity ſhall be given to a bank. 
Tupt, unleſs his certificate be ſigned and allowed, as before. 
mentioned; and alſo, if any creditor produces a fiQitions 
debt, and the bankrupt does not make diſcovery of it, butfif. 
fers the fair creditors to be impoſed upon, he loſes all title v 
theſe advantages. Neither can he claim them, if he has gira 
with any of his children above 100/. for a marriage portion, . 
unleſs he had at that time ſufficient left to pay all his debts; 
or if he has loſt at any one time 51. or in the whole 1000 
within a twelvemonth before he became bankrupt, by au 
manner of gaming or wagering whatſoever ; or, within the 
ſame time, has loſt to the value of 100. by ſtockjobbirg. 
Alſo, to prevent the too common practice of frequent and 
fraudulent or careleſs breaking, a mark is ſet upon ſuch as hate 
been once cleared by a commiſſion of bankrupt, or have con- 
pounded with their creditors, or have been delivered by an ad 
of infolvency : which is an occaſional act, frequently paſſed 1 
by the legiſlature ; whereby all perſons whatſoever, who a 
either in too low a way of dealing to become bankrupts, ct 
not being in a mercantile ſtate of life are not included within 
the laws of bankruptcy, are diſcharged from all ſuits and in- 
priſonment, upon delivering up all their eſtate and effed: to 
their creditors upon oath, at the ſeſſions or aſſiſes; in which 
caſe their perjury or fraud is uſually, as in caſe of bankrupt 
puniſhed with death. Perſons who have been once cleared 
by this, or either of the other methods, (of compoſition will f: 


— — — amo . Ste. 


| their creditors, or bankruptcy) and afterwards become ban. 


(d) Stat. 32 Geo, II. c. 28. 1 Geo, III. c. 17. 5 Geo, III. c. 41. 9 C 
III. c. 26. 8 
| cup 
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rupts again, unleſs they pay full fifteen ſhillings in the pound, 
are only thereby indemnified as to the confinement of their 
bodies ; but any future eſtate they ſhall acquire remains liable 
to their creditors, excepting their neceſſary apparel, houſhold 
goods, and the tools and implements of their trades, 


Tnus much for the proceedings on a commiſſion of bank- 
rupt, ſo far as they affect the bankrupt himſelf perſonally. 
Let us next conſider, 


4. How ſuch proceedings affect or transfer the eſfate and 
preperty of the bankrupt. The method whereby a real eſtate, 
in lands, tenements, and hereditaments, may be transferred 
by bankruptcy, was ſhewn under its proper head, in a former 
chapter (r). At preſent therefore we are only to conſider the 
transfer of things perſonal by this operation of law, 


By virtue of the ſtatutes before-mentioned all the perſonal 
eſtate and effects of the bankrupt are conſidered as veſted, by 
the act of bankruptcy, in the future aſſignees of his commiſ- 
fioners, whether they be goods in actual poſſeſſion, or debts, 
contracts or other choſes in a7:on; and the commiſſioners by 


| their warrant may caute any houſe or tenement of the bank- 


rupt to be broken open, in order to enter upon and ſeiſe the 
fame. And, when the aſſignees are choſen or approved by 
the creditors, the commiſſioners are to aſſign every thing over. 
to them; and the property of every part of the eſtate is there- 
by 2- tally veſted in them, as it was in the bankrupt himilclly 


au they have the fame remedies to recover it (s). 


Tis property veſted in the aſſignees is the whole that the 


bantrupt had in himſelf, at the time he committed the firſt act 


ol vankrupicy, or that has been veſted in him ſince, before 
h debts are ſatisfted or agreed for, Therefore it is uſually 
lad, that once a bankrupt, and always a bankrupt : by which 


rag. 28s. | :) 13, Mod. 324. 
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is meant, that a plain direct act of bankruptcy once committed 
cannot be purged, or explained away, by any ſubſequen; 
conduct, as a dubious equivocal act may be (t); but tha, i; 
a commiſſion is afterwards awarded, the commithon and the 
property of the. atliznees ſnall have a relation, or reference, 
back to the firlt and original act of bankruptcy (u). Inſomuch 
that all tranſactions of the bankrupt are from that time abſo. 
tutely null and void, either with regard to the alienation dt 
his property, or the receipt of his debts from ſuch as are privy 
to his bankruptcy 3 5 for they are no longer his property, or 53 
debts, but thoſe of the future aſſignees. And, if an execuiicr 
be ſued out, but not ſerved and executed on the bankrupt'; 
effects till after the act of bankruptcy, it is void as againſt the 
ailgnces, But the king is not bound by this fictitious tel. 
tion, nor is it within the ſtatutes of bankrupts (w); for i, 
after the aft of bankruptcy committed and before the aſſigi- 
ment of his effects, an extent iſſues for the debt of the crown, 
the good; are bound thereby (x). In France this doctrine of 
relation is carried to a very great length; for there every ad 
oi a merchant, for ten days precedent to the act of bankrupt- 
cv, is prefumed to be and and is therefore void 0 } 
But with us the law ſtands upon a more reaſonable footing: 
for, as theſe ads vi bankruptcy may ſometimes. be ſecret u 
alt but a few, and it would be prejudicial] to trade to carry ti; 
notion to its utmoſt length, it is provided by ſtatute 19 Ge. 
II. c. 32. that no money paid by a bankrupt to a bona fide or 
real creditor, in a courſe of trade, even aſter an act of bank- 
ruptey done, thall be liable to be refunded, Nor, by flatut? 
1 Jac. I, c. 15. ſhall any debtor of a bankrupt, that pays hin 
his debt, without knowing of his bankruptcy, be liable 0 
account tor it again. The intention of this relative pou 
being ny 7 on reach fraudulent tranſactions, and not to diſttes 
the lait tra 


T1: aſſignces may purſue any legal method of recover "1 
this property fo veſted in them, by their own authority; bur 


47) Salk. 110. (.) Viner, Abr. t. creditor and ban: ir, 104 
% Burr — (y} Sp. L.. b. 9. c. 16. 
WW; 1 AK, 262. 

f Cannoi 
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-annot commence a ſuit in equity, nor compound any debts 
owing to the bankrupt, nor refer any matters to arbitration, 


without the conſent of the creditors, or the major part of 
em in value, at a meeting to be held in purſuance of notice 


in the gazette, 


WHEN they have got in all the effects they can reaſonably 
hope for, and reduced them to ready money, the aſſignees 


one and twenty days notice to the creditors of a meeting for a 
(iridend or diſtribution ; at which time they muſt produce 
their accounts, and verify them upon oath, if required. And 
then the commiſſioners ſhall dire& a dividend to be made, at 
ſo much in the pound, to all creditors who have before proved, 


equally, and in a ratable proportion, to all the creditors, ac- 
cording to the quantity of their debts; no regard being had 
to the qua/ity of them. Mortgages indeed, for which the 
creditor has a real ſecurity in his own hands, are entirely ſafe; 
tor the commiſſion of bankrupt reaches only the equity of re- 
demption (/). So are allo perſonal debts, where the creditor 
has a chattel in his hands, as a pledge or pawn for the pay- 


And, upon the equity of the ſtatute 8 Ann. c. 14. (which di- 
tects, that, upon all executions of goods being on any premi- 
{es demiſed to a tenant, one year's rent and no more ſhall, if 
due, be paid to the landlord) it hath alſo been held, that under 
a commiſſion of bankrupt, which is in the nature of a ſtatute- 
execution, the landiord ſhall be allowed his arrcars of rent to 


though he hath neglected to diſtrein, while the goods remained 
on the premiſes; which he is otherwiſe entitled to do for his 
entire rent, be the gran!um what it may (a). But, other- 
wiſe, judgments and recogniz.ances, (both which are debts 
ol record, and therefore at other times have a priority) and 
alſo bonds and obligations by deed or ſpecial inftrument (which 
are called debts by ſpecialty, and are uſually the next in order) 


(2) Fiach. Rep. 466. | (a) 1 Atk, 103, 104. 


Fs | theſe 
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muſt, within twelve months after the commiſſion iſſued, give 


or ſhall then prove, their debts, This dividend mult be made 


ment, or has taken the debtor's lands or goods in execution. 


the lame amount, in preference to other creditors, even 
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| theſe are all put on a level with debts by mere ſimple contrad, 
and all paid pari paſſu. Nay, ſo far is this matter carried, 
that, by the expreſs proviſion of the ſtatutes, debts not due at 
the time of the dividend made, as bonds or notes of hand Pay- 


able at a future day, ſhall be paid equally with the reſt (0% 


allowing a diſcount or drawback in proportion. And inſur. 

ances, and obligations upon bottomry or reſpondentia, hong 

fide made by the bankrupt, though forfeited after the com. 

miſſion is awarded, ſhall be looked upon in the ſame light a 
debts contracted belore any act of bankruptcy. 


Wir eighteen months after the commiſſion iſſued, 4 


ſecond and final dividend hall be made, unleſs all the effc6; 


were exhauſted by the firſt. And if any ſurplus remains, alic 
paying every creditor his full debt, it ſhall be reſtored to the 
bankrupt. This is a caſe which ſometimes happens to men in 
trade, who involuntarily, or at leaſt unwarily, commit 483 
of bankruptcy, by abſconding and the like, while their effetts 
are more than ſufficient to pay their creditors. And, it any 
ſuſpicious or malevolent creditor will take the advantage ai 
ſuch acts, and ſue out a commiſſion, the bankrupt has no fe- 
medy,. but mult quietly ſubmit to the effects of his own im- 
prudence z except that upon ſatisfaction made to all the cic- 
ditors, the commiſſion. may be ſuperſeded (c). This cal 
may allo happen, when a knave is d*Grous of defrauding ti; 
creditors, and is compelled by a commiſſion to do them that 
_ Juſtice, which otherwiſe he wanted to evade. And there- 
fore, though the uſual rule is, that all intereſt on debts 
carrying intereſt ſhall ceaſe from the time of iſſuing the com- 
miſiion, in caſe of a ſurplus leit aſter payment of every debt, 
juch intereſt ſhall again revive, and be chargeable on ike 
bankrupt (d), or his repreſentatives. | 


(b) Lord Riyra. 1549. (c; 2 Ch, Caſ. 144, (d) 1 Atk. 244. 
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CHAPTER THE THIN TY- SECOND. 


or TITLE br TESTAMENT, and 
ADMINISTRATION. _ 


HERE yet remain to be examined, in the preſent chap- 
ter, two other methods of acquiring perſonal eſtates, 


viz, by ſeſtament and adminiſtration. And theſe J propoſe to 


conſider in one and the ſame view ; they being in their nature 
ſo connected and blended together, as makes it impoſſible to 
treat of them diſtinctly, without manifeſt tautology * re- 
petition. 


XI, XII. In the purſuit then of this joint ſubject, I ſhall, 
firſt, enquire into the original and antiquity of teſtaments and 
20miniftrations 3 ſhall, ſecondly, thew who is capable of 
making a laſt will and teſtament ; ſhall, thirdly, conſider 
the nature of a teſtament and its ene ; ſhall, fourthly, 
ſhew what an executor and adminiſtrator are, and how they 


are to be appointed; and, laſtly, ſhall ſelect ſome few of the 


eereral heads of the Office and duty of executors and admini- 
trat ors. 


T 


W 
have more-than once obſerved, that, when property came 
in velicd in individuals by the right of occupancy, it be- 


Cie nec ff. ary tor the peace ot fociety, that this OCCUPANCY. 


id be continucd, not only in the preſent poſſeſſor, but 
lee perſons to whom he ſhould think proper to transſer it; 


which 


ger, as to the original of teſtaments and adminiſtrations. 


— 


AE ĩð—u er es Rs ors 


— 


— . ·— 


directed tlie goods to be veſted in certain particular jndivi. 


of acquiring perſonal property, according to the expreſs d. 


—— — 
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which introduced the doQrine and practice of alienationz, 
gifts, and contracts. But theſe precautions would be very 
ſhort and imperiect, if they were confined to the life only of 
the occupier ; for then upon his death all his goods would 
again become common, and create an infinite variety of ſtrife 
and coniuſion, The law cf very many ſocieties has therefore 
given to the proprietor a right of continuing his property aſter 
his death, in ſuch perſons as he ſhall name; and, in defeꝙ of 
ſuch appointment or nominailon, the law of every ſociety has 


duals, excluſive of all other perſons (a). The former method 


rections of the deceaſcd, we call a teſtament : the latter, which 
is alſo according to the will of the deceaſed, not expreſſed in- 
deed but preſumed by the law (b), we eall in England an ad- 
miniſtration ; being the ſame which the civil lawyers term a 
ſucceſſion ab inteſtato, and which anſwers to the deſcent or 
inheritance of real eſtates, 


TESTAMENTS are of very high antiquity. We find them 
in uſe among the antient Hebrews ; though I hardly think 
the example uſually given (c), of Abraham's complaining 
that, unleſs he had ſome children of his body, his ſteward 
Eliezer of Damaſcus would be his heir, is quite concluſive to 
ſhew that he had made him ſo by 207. And indeed a learned 
writer (e) has adduced this very paſſage to prove, that in the 
patriarchal age, on failure of children or kindred, the fer- 
vants born under their maſter's roof ſucceeded to the inher!» 
tance as heirs at law (f). But, (to omit what Fuſebius ard 
others have related of Noab's teſtament, made in writin; 
and witneſſed under his ſeal, whereby he diſpoſed of the wie 
world) (g) I apprehend that a much more authentic inſtance 
of the early uſe of teſtaments may be found in the ſacred 
writings (g), wherein Jacob bequeaths to his fon Joſepi ! 


(a) Puff I. of N. b. 4. c. 19. (e) Taylor's elem, civ. law. 317. 


Ib) IId. b. 4 c. 11, (f) Sce pag. 12. 
(e) Bubeyr. Puff. 4. 10. 4 Codolph. (g] Selden, de ſucc. Evr. c. 1. 
Orph Leg. 1. 1. (h) Gen. c. 48. 


(d) Gen. c. 15. 


portion 


* 
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ortion of his inheritance double to that of his brethren : 
which will we find carried into execution many hundred years 
.ferwards, when the poſterity of Joſeph were divided into 
wo diſtinct tribes, thoſe of Ephraim and Manaſſeh, and had 
11:0 ſeveral inheritances aſſigned them; whereas the deſcend- 
.nis of each of the other patriarchs formed only one ſingle 
ulbe, and had only one lot of inheritance. Solon was the firſt 
Icaiflator that introduced wills into Athens (i); but in many 
daher parts of Greece they were totally diſcountenanced (k). 
Rome they were unknown, till the laws of the twelve ta- 
des were compiled, which firſt gave the right of bequeath- 
ng (1) : and among the northern nations, particularly among 
e Germans (m), teſtaments were not received into uſe. 

1d this variety may ſerve to evince, that the right of making 
6e, and diſpoſing of property after death, is merely a crea- 
wrc of the civil ſtate (n) ; which has permitted it in fome 
countries, and denied it in others: and, even where it is per- 
mitted by law, it is ſubjeQed to different formalities and re- 
{{;.tions in almoſt every nation under heaven (o). 


\1iTH vs in England this power of bequeathing is co-eval 
with the firſt rudiments of the law: for we have no traces or 
memorials of any time when it did not exiſt. Mention 1s 
made of inteſtacy, in the old law before the conqueſt, as be- 
1.7 merely accidental; ard the diſtribution of the inteſtate's 
eltate, after payment of the lord's heriot, is then directed to 
a according to the eſtabliſhed law, ide 9515 Incuriay 
De merte repentina, fuerit i ini tcſtatus maortuns, dominus tas 
© men nullam rerum ſuarum partem ( 3 eam quae jure 
« dbetur bertoti nomine) ſibi aſſumito. Verum paſſiſſicner 
6er, liberis, et 1 preximis, pro ſun cuique j ure, 
« d:fribuantur (p).“ But we are not to imagine, that the 
power of hequeathing extended originally to a!l a man's 
crional eſtate. On the contrary, Gianvil will inform us (q). 


| MutIrch, in vita S er. (0, Sp. L. b. 27. c. 1, Vinnius is 
i Cit, Antiq. L 4. e. 16. ä Irji. I. 2 tit 10. i 
9 Wu $: 2%... 55 p J. L. Cann, c. 68, 
Ten. de ner. Germ, 21, | (q) . 2. c. 5; 
„See Pay 13. 5 


that 
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that by the common law, as it ſtood in the reign of Henry the 
ſecond, a man's goods were to be divided into three equal 
parts; of which one went to his heirs or lineal deſcendants 
another to his wite, and the third was at his own diſpoſal: : Or, 
if he died without a wiſe, he might then diſpoſe of one molety, 
and the other went to his children; and ſo e converſe, if he 
had no children, the wife was entitled to one moiety, and he 
might bequeath the other : but, if he died without either 
wite or iſſue, the whole was at his own diſpoſal (r), The 
ſhares of the wife and children were called their reaſonabl 
parts; and the writ de rationabili parte bonorum was given to 


recover it. (5) 


THis continued to be the law of the land at the timed 
magna carta, which provides, that the king's debts ſhall fit 
of all be levied, and then the reſidue of the goods ſhall go 
the executor to perform the will of the deceaſed ; and, if 
nothing be owing to the crown, ** omnia catalla cedant d. 
& functo; ſalvis ux ori ipſius et pueris ſuis rationabilibus pr. 
& tibus ſuis (t).” In the reign of king Edward the third ths 
right of the wife and children was ſtill held to be the unit 


ſal or common law (u); though frequently pleaded as the 
local cuſtom of Berks, Devon, and other counties (w): ard 


fir Henry Finch lavs it down expreſsly (x), in the reign 
Charles the firſt, to be the general law of the land. But 
this law is at preſent altered by imperceptible degrees, and the 
deceaſed may now by will bequeath the whole of his goo 
and chattels; though we cannot trace out when firſt this alte- 


Boox Il 


(r) Bracton. J. 2. c. 26. Flet. I 2. c. 


57 

(s) F. N. B. 122. 

(t) 9 Hen. III. c. 18. 

(u) A widow brought an action of 
detinue againſt her huſband's execu- 


tors, quod cum rr conſuerndi "em betius- 


rent Hinvline hatienns uf! a'am ap- 
prebatam, wrerer debent et ſ ent a 
ſempore, Sc. habe; e ſuam ratienabil n 
fuartem benerum mariterum ſuorum ita 
videlicet, quod ſi nullss haburrint libe- 
res, lunc medietatim ; ef, fi hamerint, 
tunc lerlzam Hat tem, © fr, and that her 


huſhand died worth 269,000 mir, 
without iſſue had between them; nol 
thereupon ſhe claimed the mot, 
Some exceptions were taken to wt 
pleadings, and the ſact of the huſh 
dying without iſſue was denied; but 
the rule of law, as ſtated in the *'% 
ſeems to have been univerſally * 
ed. CM. 30. Edw. III. 25.) A 
ſimilar caſe: occurs in 2 1 Ea 
[IT o. 

(w) Reg. Breu. 142. Co. Liu. 1 * 

(x) Law. 175, | 


ratio 
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ration began. Indeed fir Edward Coke (y) is of opinion, 


that this never was the general law, but only obtained in par- 
ticular places by ſpecialcuſtom : and to eſtabliſh that doctrine 
he relies on a paſſage in Bracton, which in truth, when com- 
ared with the context, makes againſt his opinion. For 
BraQon (2) lays down the doctrine of the reaſonable part to 
de the common law; but mentions that as a particular ex- 
ception, which fir Edward Coke has haſtily cited for the ge- 
| neral rule. And Glanvil, magna carta, Fleta, the year- 
books, Fitzherbert, and Finch, do all agree with BraQton, 

| that this right to the pars rationabilis was by the common 
law: which alſo continues to this day to be the general law 
| of our ſiſter kingdom of Scotland (a). To which we may 
add, that, whatever may have been the cuſtom of later years 
in many parts of the kingdom, or however it was introduced 
inderogation of the old common law, the antient method con- 
tinued in uſe in the province of York, the principality of 
Wales, and the city of London, till very modern times : 
when, in order to favour the power of bequeathing, and to 
reduce the whole kingdom to the ſame ſtandard; three ſta- 
tutes have been provided; the one 4 & 5 W. and M. c. 2. 
explained by 2 & 3 Ann. c. 5, for the province of Vork; ano- 
ther 7 & 8 W. III. c. 38. for Wales; and a third, 11 Geo. 
I. c. 18. for London: whereby it is enaQtcd, that perſons 
within thoſe diſtricts, ard liable to thoſe cuſtoms, may (if 
they think proper) diſpoſe of all their perſonal eſtates by will; 
and the claims of the widow, children, and other rclations, 
to the contrary, are totally barred. Thus is the old com- 
mon law now utterly aboliſhed throughout all the kingdom of 
England, and a man may deviſe the whole of his chattels as 
ſreely, as he formerly could his third part or moiety, In diſ- 
poſing of which, he was bound by the cuſtom of many pla- 
ces (as was ſtated in a former chapter) (b) to remember his 
lord and the church, by leaving them his two beſt chattels, 
which was the original of heriots and mortuaries ; and after- 


wards he was left at his own liberty, to bequeath the remain- 
der as he pleaſed, | 


(y) 2 Inft. 33. (ö) Dalrymp. of feud, property. 145. 
(2) J. 2. c. 26. C. 2. Ib) pag. 426. 
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In caſe a perſon made no diſpoſition of ſuch of his goods 23 
were teſtable, whether that were only part or the whole 9 
them, he was, and is, ſaid to die inteſtate ; and in ſuch caſe; 
it is ſaid, that by the old law the king was entitled to ſeiſe 
upon his goods, as the parens patriæ, and general truſtee of 
the kingdom (c). This prerogative the king continued to ex- 
erciſe for ſome time by his own miniſters of juſtice z and pro. 
bably in the county court, where matters of all kinds were 
determined : and it was granted as a franchiſe to many Jords 


of manors, and others, who have to this day a preſcriptive | 
right to grant adminiſtration to their inteſtate tenants ard 


ſuitors, in their own courts baron and other courts, or to have 
their wills there proved, in caſe they made any. diſpoſition (ch 
Afterwards the crown, in favour of the church, inveſted the 
prelates with this branch of the prerogative ;3 which was done, 
ſaith Perkins (e), becauſe it was intended by the law, that 
ſpiritual men are of better conſcience than laymen, and that 
they had more knowlege what things would conduce to the 
benefit of the ſoul of the deceaſed. The goods therefore of 
inteſtates were given to the ordinary by the crown ; and he 
might ſeiſe them, and keep them without waſting, and alſo 
might give, alien, or ſell them at his will, and diſpoſe of the 
money in pios uſus: and, if he did otherwiſe, he broke the 
confidence which the law repoſed in him (f). So that pro- 
perly the whole intereſt and power, which were granted to 
the ordinary, were only thoſe of being the king's almoner 
within his dioceſe ; in truſt to diſtribute the inteſtate's goods 
in charity to the poor, or in ſuch ſuperſtitious ules as the mil- 
taken zeal of the times had denominated pious (g). Ard, 2 
he had thus the diſpoſition of inteſtates effects, the probate of 
wills of courſe followed: for it was thought juſt and natura), 
that the will of the deceaſed ſhould be proved to the ſatisfac- 
tion of the prelate, whoſe right of diſtributing his chattels for 
the good of his ſoul was a ſuperſeded thereby. 


(c) gw 38. | N (f) Finch, Law. 173, 174. 
(d Ibid. 3. | (e) Plowd. 277, 


(e) F. 486, 


THz? 


Tux goods of the inteſtate being thus veſted in the ordi- 
nary upon the moſt ſolemn and conſcientious truſt, the reve- 
rend prelates were therefore not accountable to any, but to 
God and themſelves, for their conduct (h). But even in Fle- 
ta's time it was complained (i), * que ordinarii, bujuſmods - 
« bong nomine eccleſiae eccupantes, nullam vel ſaltem indebi- 
« tam faciunt diſtributionem.“ And to what a length of ini- 
quity this abuſe was carried, moſt evidently appears from a 
gloſs of pope Innocent IV (C), written about the year 1250 
wherein he lays it down for eſtabliſhed canon law, that « in 
« Britannia tertia pars bonorum decedentium ab inteſbato in 
« opus eccleſtae et paupcrum dijpenſanda eff,” Thus the po- 
piſh clergy took to themſclves („/ (under the name of the 
church and the poor) the whole reſidue of the deceaſed's 
eſtate, after the partes rationabiles, or two thirds, of the 
wife and children were deduded; without paying even his 
law ful debts, or other charges thereon. For which reaſon it 
was enacted by the ſtatute of Weſtm. 2. (m) that the ordinary 
ſhall be bound to pay the debts of the inteſtate ſo far as his 
goods will extend, in the ſame manner that executors were 
bound in caſe the deccated had left a will: a uſe more truly 
pious, than any reguiem, or maſs for his foul: This was the 
firſt check given to that exorbitant power, Which: the law 
had entruſted with ordinaries. But, though they were now . 
made liable to the creditors of the inteſtate tor their juſt and 
lawful demands, yet the re/rduums, alter payment of debts, 
remained ſtill in their hands, to be applied to whatever pur- 
poſes the conſcience of the ordinary thould approve. The 
flagrant abuſes of which power occaſioned the legiſlature 
again to interpoſe, in oder io prevent the ordinaries from 
keeping any longer the adminiftration in their own hands, or 
thoſe of their immediate dependents : and therefore the ſta- 


(h) Plowd 277. ſhire, this proportion was ſettled by a 
(1) 2 c. 57.4. 10. | pap  bvile A. D. 1284. (Rg. hong» 
(F) in Decretal. J. 5. f. 3. c. 42. ri Nehm, 101.) and was obſerved 
(1) The proportion given to the ti' vhiſhed by the ſtatute 26 Hen. 

prieſt, 2nd to other pious uſes, was V. . C. 15, - | 

q fterent in different countries. In the (m) 13. Edw. I. c. 19, 

3r.2dcaconry of Richmond in Yorks 
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tute 31 Edw. III. c. 11. provides, that, in caſe of inte 
the ordinary ſhall depute the neareſt and moſt lawful friend 
of the deceaſed to adminiſter his goods; which adminiſtrators 
are put upon the ſame footing, with regard to ſuits and to ac. 
counting, as executors appointed by will. This is the origi. 
nal of adminiſtrators, as they at preſent ſtand ; who are only 
the officers of the ordinary, appointed by him in purſuance of 
this ſtatute, which ſingles out the next and moſt Iawful friend 
of the inteſtate ; who is interpreted (n) to be the next of 5½d 
that is under no legal diſabilities. The ſtatute 21 Hen, VIII. 
c. 5. enlarges a little more the power of the eccleſiaſtical 
judge; and permits him to grant adminiſtration either to the 
widow, or the next of kin, or to both of them, at his own 
diſcretion ; and, where two or more perſons are in the ſame 
degree of kindred, gives the ordinary his election to accept 
whichever he pleaſes. 


Uro this footing ſtands the general law of adminiſtrations 
at this day. I ſhall, in the farther progreſs of this chapter, 
mention a few more particulars, with regard to who may, 
and who may not, be adminiſtrator ; and what he is boundto 
do when he has taken this charge upon him : what has been 
hitherto remarked only ſerving to ſhew the original and gra- 
dual progreſs of teſtaments and adminiſtrations ; in what man- 
ner the latter was firſt of all veſted in the biſhops by the royal 
indulgence ; and how it was afterwards, by authority of par- 
liament, taken from them in effect, by obliging them to com 
mit all their power to particular perſons nominated exprelsy 
by the law. 


I PROCEED now, ſecondly, to enquire who may, or may not 
make a teſtament ; or what perſons are abſolutely obliged oy 
law todie inteſtate. And this law (o) isentirely prohibitory; for, 
regularly, every perſon hath full power and liberty to make: 

will, that is not under ſome ſpecial prohibition by law or cul- 
tom : which prohibitions are principally upon three accounts; 


(n) 9 Rep. 39. (o) Godolph, Orph, Leg. P. 1. c.). 


for 
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ſor want of ſufficient diſcretion ; for want of ſufficient liberty 
ard free will; and on account of their criminal conduct. 


1. Ix the firſt ſpecies are to be eas inſants, under the 
ace of ſourteen if males, and twelve if females ; which is the 
ule of the civil law (p). For, though ſome of our common 
un yers have held that an infant of any age (even four years old) 
micht make a teſtament (q), and others have denied that under 
eichteen he is capable (r), yet as the eccleſiaſtical court is the 
judge of every teſtator's capacity, this caſe mult be governed 
by the rules of the eccleſiaſtical law. So that no objeQion 
can be admitted to the will of an infant of fourteen, merely for 
wartof age: but, if the teſtator was not of ſufficient diſcretion, 
whether at the age of fourteen or four and twenty, that will 
overthrow his teſtament. Madmen, or otherwiſe 192 compotes, 
idiots or natural fools, perſons grown childiſh by reaſon of old 
age or diſtemper, ſuch as have their ſenſes beſotted with 
drunkenneſs, —all theſe are incapable, by reaſon of mental 


) ciability, to make any will fo long as ſuch difability laſts. To 
this claſs alſo may be referred fuch perſons as are born deaf, | 
0 blind, and dumb; who, as they have always wanted the com- 


mon inlets of underſtanding, are incapable of having animum 
andi, and their teſtaments are therefore void. 


1 2. SUCH perſons, as are inteſtable for want of liberty or free- 
. cor of will, are by the civil law ol various kinds; as priſoners, 
* captlves, and the like (). But the law of England does not 
ly mate ſuch perſons abſolutely inteſtable; but only leaves it to 


tie diſcretion of the court to judge, upon the conſideration of 
the 1 circumſlances of dureſs, whether or no ſuch per- 


lors could be 2 vg to have /iberum animum teſ/andi, And, 
J regard to feme-coverts, our laws differ ſtill more matcſi- 
up tom the civil. Among the Romans there was no dillinc- 
. | - 
5 In; a married woman was as Capable of bequeathing as a 
U me- ſole (t). But wich us a married woman is not only 
ts; ; | | | 

„ Godolph. p. 1, c. 8. Wentw. 212. (r) Co. Litt 89. 
(7. 194 469. Gib. Rep. 74. (-) Godoiph p 1. e 9. 
for 0) Verkins, 5. gog. (t) FV. 3i. 177. 
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utterly incapable of deviſing Jands, being excepted out of th 
ſtatute of wills, 34 & 35 Hen. VIII. c. 5. but allo ſhe is inc, 
pable of making a teſtament of chattels, without the licence q 
her huſband, For all her perſonal chattels are abſolutely hi 
own; and he may diſpoſe of her chattels real, or ſhall hate 


them to himſelf if he ſurvives her: it would be therefore &, E. 
tremely inconſiſtent, to give her a power of defeating that pre. dons, 
viſion of the law, by bequeathing thoſe chattels to another (y, hattel 
Yet by her huſband's licence ſhe may make a teſtament (v); SY 
and the huſband, upon marriage, frequently covenants with * * 
her friends to allow her that licence: but ſuch licence is more Me 
properly bis aſſent; for, unleſs it be given to the particular vil Ma 
in queſtion, it will not be a complete teſtament, even theugh FO 
the huſband beforehand hath given her permiſſion to make v fubſ 
will (w). Yet it ſhall be ſufficient to repel the huſbard fam bat tir 
his general right of adminiſtring his wife's effects; and adm. on, 
niſtration ſhall! be granted to her appointee, with ſuch tell bens, 
mentary paper annexcd (x), So that in reality the woman 33 
makes no will at all, but only ſomething like a will (y); qe 1 
rating in the nature of an appointment, the execution of ubd M ( 
the huſband by his bond, agreement, or covenant, is bord : 
allow. A diſtindion nmilar to which, we meet with in tie 175 
civil law. For, though a ſon who was in poteſtate pam enge 
-ould not by any means make a formal and legal teſtamen, nat 

ven though his father permitted it (2), vet he might, withtis tian ( 
e permiſſion of his father, make what was called a dint ute of 

+ rtis cauſa (a). The queen conſort is an exception to thi on 
aeral rule, for ſhe may diſpoſe of her chattels by will, wit wrivec 
the conſent of her lord (b): and any feme-covert may mt . 

r will of goods, which are in her poſſeſſion in auter dl, be old 
xecutrix or adminiſtratrix ; for theſe can never be the pr&- RE 

ty of the huſhand (c): and, if ſhe has any pinmone) T9 
irate maintenance, it is ſaid ſhe may diſpoſe of her ſav! Aeli 
cout by teſtament, without the control of her hu We. |. , 
4 Rep. gi. (v) Cro, Car. 376. 1 Mod :“ % pre 
Dre. 4. e. 7. - (2) F. 28. 1. 6. Gb 

) Bro. Abr. tit. desi ſc. 34 Stra. Bot. (a) F.. 39. 6. 28. 650. 
 Thecking v. Bette; wwerth, T. 13 Cee II. b) Co. Litt. 133. le Fins 

; | (c) Godolph, 1. 19. Cee 


band. 
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nd (d). But, if a feme-ſ.le makes her will, and afterwards 
mirries, ſuch ſubſequent marriage is eſteemed a revocation in 


Jaw, and entirely vacates the will (e). | 


z. Prasoxs incapable of making teſtaments, on account of 
2 criminal conduct, are in the firſt place all traitors and 
elons, from the time, of conviQion ; for then their goods and 
hattels are no longer at their own diſpoſal, but forfeited to'the 
ug. Neither can a felo de ſe make a will of goods and chat- 
ich, for they are forfeited by the act and manner of his death; 
lun he may make a deviſe of his lands, for they are not fub- 
Jed to any forteiture (f). Outlaws alſo, though it be but 
For debt, ate incapable of making a will, ſo long as the outlaw- 
y {ubſiſts, for their goods and chattels are forfeited during 
that time (g). As for perſons guilty of other crimes, ſhort of 
lony, who are by the civil law precluded from making teſta- 
ments, (as uſurers, libellers, and others of a worſe ſtamp) at 
te common law their teſtaments may be good (H). And in 
general the rule is, and has been fo at leaſt ever ſince Glanvil's 
lime (), 2 Jibera ſit jut ultima voluntas. 


LrT us next, thirdly, conſider what this laſt wt and teſta- 
ment 1s, which almoſt every one is thus at liberty to make; or 
nature and incidents of a teſtament. Teſtaments both Juſ- 
an () and fir Edward Coke (K) agree to be fo called, be- 
fe they are tejlatis mentis: an ctymon, which ſeems to 

[ tour to much ef the conceit; it being plainly a ſubſtantive 
cd from the verb te/ari, in like manner as juramentum, 

bi renn, and others, from other verbs. The definition of 
cee Roman lawyers is much better than their etymology ; 
F] fr juſa ententia de 6, god quis poſt mortem 
Fram fi ri velit (i) 2 which may be thus rendered into 
h, © the legal declaration of a man's intentions, which 
be wills to be performed after his death.” It is called 


10 Pre (ken 44. | es. 

4, IN 6o. 2 P. Wms. 624. (i) In! 2. 10. 

1 „ 261, (k) i Intt. 111. 322. 
i, ub. Abs, wt, deſcent. 16. 0. Fe. 28. ©. © 
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ſententia to denote the circumſpection and prudence wig 
which it is ſuppoſed to be made: it is voluntatis noſtræ ſer 
tentia, becauſe its effreacy depends on its declaring the teſiator; 
intention, whence in England it is emphatically ſtyled his i]. 
it is ju/la ſententia; that is, drawn, atteſted, and publiſe; 
with all due ſolemnities and forms of law: it is de eo, quod guix 
peſt mortem ſuam fieri velit, becauſe a teſtament is of no tore 
till after the death of the teſtator. 


Tursx teſtaments are divided into two ſorts; vuritten, al 
verbal or nuncupative; of which the former is committed i 
writing, the latter depends merely upon oral evidence, bein 
declared by the teſtator in extremis before a ſufficient numbe 
of witneſſes, and afterwards reduced to writing. A cit, 
codicillur, a little bock or writing, is a ſupplement to a will; 
or an addition made by the teſtator, and annexed to, ard tobe 
taken as part of, a teltament : being for its explanition, c 
alteration, or to make ſome addition to, or elſe ſome ſubtran 
from, the former diſpoſitions 6! ihe teſtator (m). "This ng 
alſo be either written or nuncupative. 


: Bur, as nuncupaiive wills and codicils, (which were for 
merly more in uſe than at preſent, when the art of writing: 
become more univerſal) are liable to great impoſitions, and 
may oceaſion mary perjurics, the ſtatute of 1rauds, 29 Car. ll, 
c. 3. enacts; 1. 'i hat no written will ſhall be revoicd or as 
tered by a tubſequent nuncupative one, except ihe ſame bein 
the lifetime of the teſtator reduced to writing, and read Or 
to him, and approved; and unleſs the fame be proved to lat 
been ſo done by the oaths of three witneſſes at the Jeait; wit 
by ſtatute 4 & 5 Ann. c. 16. muſt be ſuch as are acmilivs 
upon trials at common law. 2. That no nuncupative | 
ſhall in any wiſe be good, where the eſtate bequeathed exceed 
301; unle proved by three ſuch witneſſes, preſent a W- 
making thereof (the Roman law requiring ſeven) (f 4 


unleſs they or ſome of them were ſpecially required to de 


(n) I. 2. 10.14 


(m) Godolph. p. 1. c. 1. J. 3. 
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witneſs thereto by the teſtator himſelf; and unleſs it was made 
in his laſt ſickneſs, in his own habitation or dwelling-houſe, or 
where he had been previouſly reſident ten days at the leaſt, 
except he be ſurprized with ſickneſs on a journey, or from 
home, and dies without returning to his dwelling. 3. That 
10 nuncupative will ſhall be proved by the witneſſes after ſix 
months from the making, unleſs it were put in writing within 
{x dars. Nor fhall it be proved till fourteen days after the 
death of the teſtator, nor till proceſs hath firſt iſſued to call in 
the widow, or next of kin, to conteſt it if they think proper. 
Thus has the legiſlature provided againſt any frauds in ſetting 
vp nu neupative wills, by ſo numerous a train of requiſites, that 
the thing itſelf is fallen into diſuſe ; ; and hardly ever heard. ot, 
but in the only inſtance where favour ought to be ſhiewn to it, 
when the teſtator is ſurprized by ſudden and violent ſickneſs, 
The teſtamentary words mult be ſpoken with an intent to be- 
122th, not any looſe idle diſcourſe in his illneſs ; for he muſt 
require the by-ſtanders to bear witneſs of ſuch lus intention: 
the will muſt be made at home, or among his family or friends, 
untels by unavoidable accident; to prevent impoſitions from 
ſtrangers: it muſt be in his laſt ſickneſs; for, if he recovers, 
he may alter his diſpoſitions, od has time to make a written 
will: it muſt not be proved at too long a diſtance from the 
«Klator's death, leſt the words ſhould cc: pe the memory of the 
v.tncfſes; nor yet too haft. ity and without noticc, leſt the tamily 
of the teſtator ihould _ Put to INCONVENIENCE, or ſurprized, 


As to wurilten wills, they need not any witnels of their pub- 
if ation, I ſpeak not here of deviſes of lands, which are en- 
uy another thing, a CONVE Yance x/ tlatvic, unknown to the 
ſeal or common law, and not under the fame juriſdiction as 
pcrional teſtaments. But a teſtament of chattels, written in 
ie teſtatot's own han (d, thongh it has neither his name nor 
Faſt to it, nor witnelies prefent at its publication, is good; pro- 
Ved tnfficient proof can be had that it is his hand- writing (o). 
ae a8 written in another man's hand, and never ſigned 


(o) Gudotph, P. I. c. 21, Cub. Rep. 260. 
K k 3 by 
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by the teſtator, yet if proved to be according to his inftrugicy 
and approved by him, it hath been held a good teſtament q 
Hic perſonal eſtate (p). Vet it is the ſater, and more pruder 
way, and leaves leſs in the breaſt of the eccleſiaſtical judge, if 
it be ſigned or ſealed by the teſtator, and publiſhed in the pte 
ſence of witneſſes: which laſt was always required in the ting 
of Brad on (q); or, rather, he in this reſpect has implicth 
copied the rule of the civil law, 


No teſtament is of any effect till after the death of the te, 
tator. Nam omne teſiamentum morte conſummatum |, 4 
« veluntas teftatoris eft ambulatoria uſque ad mortem (r)" 
And therefore, if there be many teſtaments, the laſt overthrous 
all the former (s): but the republication of a former will. 
vokes one of a later date, and eſtabliſhes the firit again (). 


HN cx it follows, that teſtaments may be avoided three 
ways: 1. If made by a perſon labouring under any of the in. 
capacities before-mentioned : 2. By making another teſtament 
of a later date: and, 3. By cancelling or revoking it, Fo, 
though I make a laſt will and teſtament irrevocable in the 
ſtrongeſt words, yet I am at liberty to revoke it: becauſe ny 
own act or words cannot alter the diſpoſition of law, ſo z 16 
make that irrevocable, which is in its own nature revocable (1) 
For this, ſaith lord Bacon (w), would be for a man to depth 
himſelf of that, which of ail other things is moſt incident u 
human condition; and that is, alteratio" or repertance. | 
hath alfo been held, that, without an expreſs revocation, f 
man, who hath made his will, afterwards, marries ard hath 
child, this is a preſumptive or implied revocation cf his forner 
will, which he made in his ſtate of celibacy (x), Ihe Romars 
were alſo wont to ſet aſide teſtaments as being insficio/a, ec. 
ficient in natural duty, if they diſinherited or totally paſſed by 


(p) Comyns. 452, 3, 4. 

(9 l, 4. c. 26; : 

(!) Co. Lite, 112. 

(s) Litt. $. 268. Perk, 478. 


(t) Perk. 479. 

(u) 8 Rep. 84. 

(*) Flem. C. 19. 

(x) Lord Raym, 441. 1 P. W: 31 
| (without 
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(without aſſigning a true and ſufficient reaſon) (y) any of the 
children of the teſtator (2). But if the child had any legacy, 
though ever fo ſmall, it was a proof that the teſtator had not 
loft his memory or his reaſon, which otherwiſe the law pre- 
ſamed; but was then ſuppoſed to have acted thus for ſome 
ſubſtantial cauſe : and in ſuch caſe no guerela inofficiofs teſta- 
menti was allowed, Hence probably has ariſen that groundleſs 
vulgar error, of the neceſſity of leaving the heir a ſhilling or 
ſome other expreſs legacy, in order to diſinherit him effectu- 
ally : whereas the law of England makes no ſuch wild ſuppoſi- 
tions of forgetfulneſs or inſanity; and therefore, though the 
heir or next of kin be totally omitted, it admits no guerela 
ino ſiciaſi, to ſet aſide ſuch a teſtament, | 


We are next to conſider, fourthly, what is an executor, and 
what is an adminiſtrator; and how they are both to be appointed. 


Ax executor is he to whom another man commits by will 
the execution of that his laſt will and teſtament. And all 
perſons are capable of being executors, that are capable of 
making wills, and many others beſides ; as feme-coverts, and 
infants : nay, even infants unborn, or in ventre ſa mere, may 
be made executors (a), But no infant can act as ſuch till the 
age of ſeventeen years ; till which time adminiſtration muſt be 
granted to ſome other, durante minore ætate (b). In like 
manner as it may be granted durante abſentia, or pendente lite; 
when the executor is out of the realm (c), or when a ſuit is 
commenced in the eccleſiaſtical court touching the validity of 
the will (g). This appointment of an executor is eſſential to 
the making of a will (c) : and it may be performed either by 
expreſs words, or ſuch as ſtrongly imply the ſame. But if the 
teſtator makes his will, without naming any executors, or if he 
names incapable perſons, or if the executors named refuſe to 
al; inany of theſe caſes, the ordinary muſt grant adminiſtra- 


y See hnok I. ch. 16. (chi Lutw. 342. 
(2) 2.18. 1. (a P Was. 569, 590. 
(a: Weſt Semb p. 1.4% 6386. (e) Went. c. 1. Plowd 281. 
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tion cum teſiamento annexo (f) to ſome other perſon; ard then 
the duty ot the adminiſtrator, as alſo when he is conſtitute 
only durante minore ætate, c. of another, is very little diffe. 
rent from that of an executor. And this was law fo early 2 
the reign of Henry II. when Glanvil (g) informs vs, tha 
& teſlamenti executcres eſſe debert ii, guos teſlator ad bic el 
« gerit, et curam ipſe commiſerit : fi vero teſtator nullas ad by 
ce nominaverit, poſſunt propingut et conſanguinei ipſius di. 
& funtliad id facicudum ſe ingerere.” | 


Bor if the deccaſed died wholly inteſtate, without making 
eicher will or executors, then general letters of adminiſi;aticn 
muſt be granted by the ord:uary to ſuch adminiſtrator as the 
ſtatutes of Edward the third, and Henry the eighth, before. 
mentioned, Girect. In confequence of which we may obſerye; 
1. That the ordinary is cempellable to grant adminiſtration ci 
the goods and chattels of the wife, to the huſband, or his fc. 
preſentatives (h): and, of the huſband's effeQs, to the wicon, 
or next of kin: but he may grant it to either, or both, at his 
diſcretion. 2. That, among the kindred, thoſe are to be pre- 


ferred that are the neareſt in degree to the inteſtate; bu!, of 


perſons in equal degree, the ordinary may take which hz 
pleaſes (k). 3. That this nearneſs or propinquity of degree 
ſhall be reckoned according to the computation of the chi- 
lians (1); and not of the canoniſts, which the law of England 
adopts in the deſcent of real eſtates (m): becauſe in the vil 
cormputation the intcilate himſelf is the terminus, a 415 tle 
ſeveral degices are numbered; and not the common enceltor, 
according to the rule of the canoniſts. And therefore in the 
firſt place the children, or (on failure of children) the parerts 
of the deceaſed, are entitled to the adminiſtration ; both wh!!! 
are indeed in the firſt degree; but with us (n) the chilcte 


(H) 1 Roll, Abr. 907. Comb. 20. () Stat. 28 Hen. VIII. c. g. Set!“ 


(8) J. 7. c. 6. 496. 
(h) Cro. Car. 106. Stat. 29 Car, II. (1) Prec. Chanc. $93. 
c. 3. 1 P. Wms. 381. (m) See pag. 204. 297. 224. 
(i) Salk, 26, Stra. 532. (n) Godolph, p. 2. c. 34. J. 1. 
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are allowed the preference (o). Then follow brothers (p) 
randfathers (q), uncles or nephtws (r), (and the females of 
each claſs reſpectively) and laſtly couſins. 4. The half blood 
is admitted to the adminiſtration as well as the whole: for they 
are of the kindred of the inteſtate, and only excluded from in- 
heritances of land upon feodal reaſons, Therefore the brother 
of the half blood ſhall exclude the uncle of the whole biood (s): 
ard the ordinary may grant adminiſtration to the ſiſter of the 
half, or the brother of the whole blood, at his own difcretion(t). 
5. If none of the Kindred will take out adminiſtration, a. cre- 
citor may, by cuſtom, do it (u). 6. If the executor refuſes, 
or dies inteſtate, the adminiſtration may be granted to the re- 
ſiduaty legatee, in excluſion of the next of kin (w). And, 
laſtly, the ordinary may, in CefeCt of all theſe, commit admi- 
nitration (as he might have done (x) before the ſtatute Fdw. 
i.) to ſuch diſcreet perſon as he approves of: or may grant 
him letters ad colligendum bona defundti, which ncither make 
him executor nor adminiſtrator ; his only buſineſs being to 
keep the goods in his ſafe cuſtody (y), and to do other acts for 
the benefit of ſuch as are entitled to the property of the de- 
ceaſed (2). If a baſtard, who has no kindred, being nullius 
- filius, or any one elſe that has no kindred, dies inteſtate and 
without wite or child, it hath formerly been held (a) that the 
ordinary might ſeiſe his goods, and diſpoſe of them in pics uſus. 


(o) In Germany there was long a tled to his goods and chattels 3 in pre ſe- 


. Gilpute, whether a man's children ſhould rence to his parents. (Mod. Un. Hiſt. 
inherit his effects during the life of their xxix. 28.) 


vranctather; which depends (as we (p Harris in Nov, 118, c. 2. 
hall 4 hereafter) on the ſame princt- (g) Prec., Chanc, 529, 1 P. Wins. 41. 
ples as the granting of adminiſttations. (r) Atk. 4685 


At lift it was agrecd at the diet oi (+) i Veatr. 425. 
Arenſherg, about the middle of the (t) Afeyn. 36. Styl. 74. 


tenth century, that the print ſhould be (u) Salk. 38. 

decided by comhat. Accordingly, an (w) 1 Sid. 281. 1 Ventr. 219, 
equz! number of champions being cho- (x) Plow 'd. 278. 

ſen on both 11: les. tnhole of the chilcken (y) Went. ch. 14. 

o2a:ncd the victory; and fo the Jaw (z} 2 loſt. 398. 

Wa, Cabiithel in their tavour, that the (a) Salk, 37+ 


Muc of a peiſon deccaſed ſhail be enti- 


But 
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But the uſual courſe now is for ſome onẽ to procure letters 
tent, or other authority, from the king ; and then the ordinar 


of courſe grants adminiſtration to ſuch appointee of the 
crown (b). 


THE intereſt, veſted in an executor by the will of the de. 
ecaſed, may be continued and kept alive by the will of the ſame 
executor ; ſo that the executor of A's executor is to all intents 
and purpoſes the executor and repreſentative of A himſelf (c); 
but the executor of A's adminiſtrator, or the adminiſtrator of 
A's executor, is not the repreſentative of A (d). For the 
power of an executor is founded upon the ſpecial confidence 
and actual appointment of the deceaſed ; and ſuch executor is 
therefore allowed to tranſmit that power to another, in whom 
he has equal confidence ; but the adminiſtrator of A is merely 
the officer of the ordinary, preſcribed to him by act of parlia- 


ment, in whom the deceaſed has repoſed no truſt at all; and 


therefore, on the death of that officer, it reſults back to the 
ordinary to appoint another. And, with regard to the admi- 
niſtrator of A's executor, he has clearly no privity or relation 
to A; being only commiſſioned to adminiſter the effects of the 


inteſtate executor, and not of the original teſtator. Where. 


fore, in both theſe caſes, and whenever the courſe of repreſen- 
tation from executor to executor is interrupted by any one 
adminiſtration, it is neceſſary for the ordinary to commit ad- 
miniſtration afreſh, of tbe goods of the deceaſed not adminiſter- 
ed by the former executor or adminiſtrator. And this admi- 
niſtrator, de bonis non, is the only legal repreſentative of the 
deceaſed in matters of perſonal property (e). But he may, as 
well as an original adminiſtrator, have only a limited or ſpecial 
adminiſtration committed to his care, viz. of certain ſpecific 
effects, ſuch as a term of years and the like; the reſt being 
committed to others (f ). 


(b) 3 P. Wms. 33. (e) Styl. 225. | 
(e) Stat. 25 Edw. III. ft. 5. c. c. 1 eon. 278. (f) 1 Roll. Abr. god. Gedolph, 
(d) Bro. o.db : 


r, it. > Fo, Au 7. p. 2. c 30. Salk, 36, 
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Hav thus ſhewn what is, and who may be, an executor 
or adminiſtrator, I proceed now, fthly and laftly, to enquire 
into ſome few of the principal points of their office and duty. 
Theſe in general are very much the ſame in both executors and 
adminiſtrators ; excepting, firit, that the executor is bound to 
perform a will, which an adminiſtrator is not, unleſs where a 
leſtament is annexed to his adminiſtration, and then he differs 
ſtill leſs from an executor: and, ſecondly, that an executor may 
do many acts before he proves the will (g), but an adminiſtra- 
tor may do nothing till letters of adminiſtration are iſſued z for 
the former derives his power from the will and not fred the 
probate (h), the latter owes his entirely to the appointment of 
the ordinary, If a ſtranger takes upon him to act as executor 
without any juſt authority (s by intermeddling with the goods 
of the deceaſed (i), and many other tranſactions) (x) he is called 
in law an executor of his own wrong, de, /cn tort, and is liable 
to all the trouble of an execmorſhip, without any of the profits 
or advantages: but merely doing ads of neceſſity or humanity, 
as locking up the goods, or burying the corpſe of the deceaſed, 
will not amount to ſuch an intermeddling, as will charge a man 
as exccutor of his own wrong (1). Such a one cannot bring 
an action himſelt in right of the deceaſed (m), but actions may 
be brought againſf him. And, in all actions by creditors againſt 
ſuch an officious intruder, he ſhall be named an executor, ge- 
nerally (n); for the moſt obvious concluſion, which ſtrangers 
can form from his conduQ, is that he hath a will of the dectaſ- 
ed, wherein he is named executor, but hath not yet taken pro- 
bate thereof (o). He is chargeable with the debts of the de- 
ceaſed, ſo far as aſſets come to his hands (p): and, as againſt 


creditors in general, ſhall be allowed all payments made io any - 


other creditor in the ſame or a ſuperior degree (q), himſelf 


'2) Wentw, "= 3 (m) Pro Ay. t. adin; niſlrator. 8. 
„% © omyns. 1:1, (* if Rep 31. 

% Rep. 33, 34. (0412, Mio. 471. 

„ Vieatw. ch 14. Stat. 43 Eliz. e. . (p) Dyer. 16. 

(+, Lycr, 166, (4) 1 Chan: Caf. 33. 


only 


' 
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only excepted (t). And though, as againſt the rightful execu- 

tor or adminiſtrator, he cannot plead ſuch payment, yet it 
ſhall be allowed him in mitigation of damages (s); unleſs per. 
haps upon a- deficiency of aſſets, whereby the rightful executor 
may be prevented from ſatisſying his own debt (t). But let 
us now ſee what are the power and duty of a rightful executor 
or adminiſtrator. 


1. Hz muſt bury the deceaſed in a manner ſuitable to the 
eſtate which he leaves behind him. Neccſſary funeral expen- 
ſes are allowed, previous to all other debts and charges ; but if 
the executor or adminiſtrator be extravagant, it is a ſpecies of 
devaſlation or waſte of the ſubſtance of the deceaſed, and ſhall 
only be prejudicial to himſelf, and not to the creditors or lega- 
tees of the deceaſed (u). | 


2. TE executor, or the adminitrator durante minore 
etate, or durante abſentia, or cum leſlamento annex, mult 
prove the will of the deceaſcd: which is done either in common 
form, which is only upon his own oath before the ordinary, or 
his ſurrogate ; or per te/7es, in more ſolemn form of law, in caſe 
the validity of the will be diſputed (w). When the will is ſo 
proved, the original mult be depoſited in the regiſtry of the 
ordinary; and a copy thercof in parchment is made out under 
the ſeal of the ordinary, and delivered to the executor or ad- 
miniſtrator, together with a certificate of its having been prov- 
ed before him: all which toget!104 is uſually ſtyled the probete. 
In defect of any will, the perſon entitled to be adminiſtrator 
mult alſo at this period take out letters of adminiſtration under 
the ſeal of the ordinary; whereby an cxecutorial power to col- 
le& and adminiſter, that is, diſpoſe of the goods of the deceat- 
ed, is veſted in him: and he muſt, by ſtatute 22 & 23 Car. II. 
c. 10. enter into a bond with furcties, faithfully to execute his 
truſt, If all the goods of the deceaſed lie within the ſame . 
juriſdiction, a probate beſore the ordinary, er an adminiſtration 


(r) s Rep. 30. Moor. 627. (u) Sails, 196. Godolph, p. 2. e. 26. §. 2. 
(5) 12 Mod. 441. 471, (w) Codolph., p. 1. C. 40. Y. 4+ 
(c) Weatw, ch. 14. 

granted 


„ re, 


granted by him, are the only proper ones: but if the deceaſed 
had bona notabilia, or chattels to the value of a hundred ſbil- 
lings, in two dutinct dioceſes or juriſdictions, then the will 
muſt be proved, or ad miniſt ation taken out, before the metro- 
politan of the province, by way ol ſpecial prerogative (x) ; 
whence the court where the validity of ſuch wills is tried, and 
the office where they are regiſtered, are called the prerogative 
court, and the prerogative office, of the provinces of Canter- 
bury and York. Lyndewode, who flouriſhed in the beginning 
of the fifteenth century, and was official to arch-biſhop Chi- 
chele, interprets theſe hundred ſhillings to ſignify /o/idos le- 
gales ; of which he tells us ſeventy two amounted to a pound 
of gold, which in his time was valued at fifty nobles or 161. 
135. 4d. He therefore computes (y) that the hundred ſhil- 
lings, which conſtituted bona n5tabi/ia, were then equal in cur- 
rent money to 23/. 35. Od. This will account for what is ſaid 


in our antient book, that bona notabilia in the dioceſe of Lon- 


don (2), and indeed every where elle (a), were of the value of 
ten pounds by compoſition : tor, if we puriue the calculations 
of Lyndewode to their full extent, and conſider that a pound 
of gold is now almoſt equal in value to an hundred and fifty 


nobles, we ſhall extend the preſent amount of bona n:tabilia to 
nearly 701. But the makers of the canons of 1602 under ſtuod 


this antient rule to be meant of the ſluilings current in ahe reign 
of James I. and have theretore directed (b) that foe pounds 
ſhall for the future be the ſtznvaird of bona nvialilia, ſo as to 
make the probate fall within the archtepiicopal prerogative. 
Which prerogative (properly underſtood) is grounded upon 
this reaſonable foundation : that, as the biſhops were them- 
ſelves originally the adminiſtrators to all inteſtates in their own 
dioceſe, and as the preſent ac:mmniftrators are in effect no other 
than their officers or fubſtuutes, it was impoſſible for the 
biſhops, or thoſe who aClee under them, to collect any goods 
of the deceaſed, other than ſuch as lay wichin their own 


(x) 4 Inſt. 336. (2) 4 Inſt. 335, Codolph. p. 2. c. 22. 
(y) Pexinc. I. 3. f. 13. e. item. v. (a) Plowd. 281. 
Conium, & c. ftatutum, v. laicts, (b} can. 92. 


dioceſes, 


» 
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dioceſes, beyond which their epiſcopal authority extends not, 


But it would be extremely troubleſome, if as many adminiſtra. 


tions were to be granted, as there are dioceſes within which 


the deceaſed had bona notabilia z Beſides the uncertainty which 


creditors and legatees would be at, in caſe different adminiſtra. 
tors were appointed, to aſcertain the fund out of which their 
demands-are to be paid. A prerogative is therefore very pry. 
dently veſted in the metropolitan of each province, to make in 
ſuch caſes one adminiſtration ſerve for all. This accounts very 
ſatisfactorily for the reaſon of taking out adminiſtration to in- 
teſtates, that have large and diffuſive property, in the prero- 
gative court: and the probate of wills naturally follows, as was 
before obſerved, the power of granting adminiſtrations; in 
order to ſatisfy the ordinary that the deceaſed has, in a legal 


manner, by appointing his own executor, excluded him and 


his officers from the privilege of adminiſtring the effects. 


3. Tux executor or adminiſtrator is to make an inventory(c) 
of all the goods and chattels, whether in poſſeſſion or action, 
of the deceaſed; which he is to deliver in to the ordinary upon 
oath, if thereunto lawfully required. 


4. Hz is to col{ef all the goods and chattels ſo inventoried; 


and to that end he has very large powers and intereſts confer- 
red on him by law; being the repreſentative of the deceafed(d), 


and having the ſame property in his goods as the principal had 


when living, and the ſame remedies to recover them. And, if 


there be two or more executors, a ſale or releaſe by one of 
them ſhall be good againſt all the reſt (e); but in caſe of ad- 
miniſtrators it is otherwiſe (f). Whatever is ſo recovered, 


that is of a ſaleable nature and may be converted into ready 


money, is called af/ets in the hands of the executor or adminit- 
trator (a); that is, ſufficient or enough (from the French efcz; 
to make him chargeable to a creditor or legatee, ſo far as ſuch 


(e) Stat. 21 Hen. VIII. c. 5. (f) 1 Atk. 460. 
(d) Co. Litt. 209. (g) See pag. 244. 
(e) Dyer 23, 
goods 
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goods and chattels extend, Whatever aſſets ſo come to his 
2s he may convert into ready money, to anſwer the demands 
that may be made upon him : which are the next thing to be- 


' conſidered; for, 


' Taz executor or adminiſtrator muſt pay the debts of the 
deceaſed, In payment of debts he muſt obſerve the rules of 
priority; otherwiſe, on deficiency of aſſets, if he pays thoſe of 
a lower degree firſt, he muſt anſwer thoſe of a higher out of 
his own eſtate. And, firſt, he may pay all funeral charges, 
and the expenſe of proving the will, and the like. Secondly, 
debts due to the king on record or ſpecialty (h). Thirdly, 
ſuch debts as are by particular ſtatutes to be preferred to all 
others; as the forfeitures for not burying in woollen (i), mo- 
ney due on poors rates (x), for letters to the poſt- oi ce (1), 
and ſome others. Fourthly, debts of record; as judgments 
(docketted according to the ſtatute 4 & 5 W. & M. c. 20.) 
ſtatutes, and recognizances (m). Fifthly, debts due on ſpecial 
contracts; as for rent, (for which the leſſor has often a better 
remedy in his own hands, by diſtraining) or upon bonds, cove- 
nants, and the like, under ſeal (n). Laſtly, debts on ſimple 
contracts, viz. upon notes unſealed, and verbal promiſes. 
Among theſe ſimple contracts, ſervants wages are by ſome (0) 
with reaſon preferred to any other : and fo ſtood the antient 
law, according to Bracton (p) and Fleta (q), who reckon, 
among the firſt debts to be paid, ſcrvitia ſervientium et ſlipen- 
dia famulorum, Among debts of equal degree, the executor 
or adminiſtrator is allowed to pay himſelf firlt ; by retaining in 
his hands ſo much as his debt amounts to (r). But an executor 
of his own wrong is not allowed to retain: for that would 
tend to encourage creditors to ſtrive who ſhould firſt take 
poſſeſſion of the goods of the deceaſed ; and would beſides be 
taking advantage of their own wrong, which is contrary. to the 
rule of law (Y. If a creditor conſtitutes his debtor his executor, 


(b) 1 And. 129. (o) 1 Roll. Abr. 927. 
(i) Stat. 30 Car If. c. 3 6 (p) / 2. 4 26, 

( Stat. 19 Geo. 1 c. 38. (9 J 2. c. 6. C. 10, 
() Stat. 9 Ann — (to Mod 496. 

(m 4 Rep 90 Car. 363. (s) 5 Rep. 30. 

(7) Veutv, C: a 


512 The RIGHTS Booz 11, 


this is a releaſe or diſcharge of the debt, whether the executor 
acts or no (t); provided there be aſſets ufficient to pay the 
teſtator's debts: for, though this diſcharge of the Ch; ſhall 
take place of all legacies, yet it were unfair to defraud the teſ. 
tator's creditors of their juſt debts by a releaſe which is ay. 
lutely voluntary (u). Alſo, if no fait is commericed againſt 
him, the executor may pay any one creditor in equal degree 
his whole debt, though he has nothing left for the reſt: for, 


without a ſuit commenced, — EXECUtor has no legal notice of 


the debt (w). 


6. WHEN the debts are all diſcharged, the Iegacies claim the 
next regard; which are to be paid by the executor o far as his 
aſſets will extend: but he may not give himſelf the preference 
herein, as in the caſe of debts (x). 


A LEGACY is a bequeſt, or gift, of goods and chattels by 
teſtament ; and the perion to whom it is given is ſty led the le- 
gatee : which every perſon is capable of being, unleſs particu- 
larly diſabled by the common law or ſtatutes, as traitors, pa- 
piſts, and ſome others. This bequeſt transfers an inchcate 
property to the legatee; but the legacy is not perfect without 
the aſſent of the executor : for it I have a general or pecuniary 
legacy of 1000. or a ſpecific one of a piece of plate, I cannot in 
either caſe take 1t without the conſent of the executor (y), 
For in him all the chattels arc veſted ; and it is his buſineſs fir 
of all to fee whether there is a ſufficient fund left to pay the 
debts of the teſtator : the rule of equity being, that a man muſt 
be juſt, beſore he is permitted to be generous z or, as Bracton 
expreſſes the ſ-nſc of our antient law (2), © de bonis defuncit 
& prime deducena ſunt ca que ſunt neceſſitalis, et paſtea que 
& ſunt utililatis, et ultims que ſunt vsluntatis“ Ard in 
caſe of a deficiency of aſſets, all the general legacics mull 
abate proport:onably, in order to pay the debts ; but a ſpecific 
(x) 2 Vern. 434. 2 P. Wrms. 26. 


{y) Co. Litt. 111.  Aleyn. 39. 
(z) J. 2. c. 26, 


(t) Plowd. 184. Salk. 299, 

(u) Salk, 303. 1 Roll. Abr. 921. 

(w) Lyer 32. 2 Leon; 60. 
legacy 
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Icgacy (of a piece of plate, a horſe, or the like) is not to abate 
at all, or allow any thing by way of abatement, unleſs there 
be not ſufficient without it (a). Upon the ſame principle, if 
e legatees have been paid their legacies, they are afterwards 
hand: to refund a ratable part, in caſe debts come in, more 
ban ſufficient to exhauſt the reſiduum after the legacies 
puch (b). And this law is as old as Bracton and Fleta, who 
el} os (c), * ſi plura fint debita, vel plus legatum fuerit, ad 
« gue catalla deſuncti nen ſufficiant, Hat ubique defalcatiay 
« excepto regis privilegio.“ e 8 


x the legatee dies before the teſtator, the legacy is a loſt or 
% d legacy, and ſhall fink into the reffduum. And if a con- 
n gent legacy be left to any one; as, when he attains, or / he 
a1t4ins, the age of twenty one; and he dies before that time; 
it is a lapſed legacy (d). But a legacy to one, to be paid when 
he attains the age of twenty one years, is a veſted legacy; an 
nereſt which commences in præſenti, although it be ſelven- 
dum in futuro: and, if the legatce dies before that age, his 
rep1eſentatives ſhall receive it out of the teſtator's perſonal 
c late, at the ſame time that it would have become payable, in 
caſe the legatee had lived. This diſtinction is borrowed from 
the civil law (e); and its adoption in our courts is not ſo much 
owing 20 its intrinſic equity, as to its having been before adopt- 
by the eccleſiaſtical courts. For, ſince the chancery has a 
ſconcuttent juriſdiction with them, in regard io the recovery 
vf icacies, it was, reaſonable that there ſhould be a conformity 
their determinations ; end that the ſubjeQ ſhould have the 
{me mcalure of juſtice in whatever court he ſued (f). But if 
ch legacies be charged upon a real eſtate, in both caſes they 
ell ape for the benefit of the hefr (g); for, with regard to 
*vi!es aſteRting lands, the cccl: Faſtical court hath no concur- 
ent juriſdiction. Ard, in cafe of a veſted legacy, due imme- 
Litely, and charged on land or money in the funds, which 


(4) 2 Vern. 110, - (4) Dver 8g. 1 Equ. Cal, abr. 298, 

(% Bid. 208. (e, . 38. 1. 102. 

tract. J. 2. c. 26. Flet. L 2 c. 7. {01 qu Caf abr. 295. 
| (2) % F. Wms. Sol. 


7 


„ Ll yield 


cauſa (i). This method of donation might have fubſilted in: 


514 8 Tbe RIGHTS Docx n 


yield an immediate profit, intereſt ſhall be payable thereon 
from the teſtator's death ; but if charged only on the Perſon 
eſtate, which cannot be immediately got in, it ſhall ca 

intereſt only from the end of the year after the death of fe 


teſtator (h). 


Bs ip Es theſe formal legacies, contained in a man'; yi 
and teſtament, there is alſo permitted another death- bed d. 
poſition of property ; which 1s called a donation cauſa mirti, 
And that is, when a perſon in his laſt ſickneſs, appreherdire 
his diſſolution near, delivers or cauſes to be delivered ta ano!her 
the poſſeſſion of any perſonal goods, (under which have been 
included bonds, and bills drawn by the deceaſed upon his barks) 
to keep in caſe of his deceaſe. This gift, if the donor Gig, 
needs not the aſſent of his executor : yet it ſhall not previl 
againſt creditors ; and is accompanied with this implied truf, 
that, if the donor lives, the property thereof ſhall revert u 
himſelf, being only given in contemplation of death, or merh 


10 et 
mn 
il. d 
Exter! 
an er 
ed, tl 
ver 


ſtate of nature, being always accompanied with delivery dt 
aQual poſſeſſion (k); and fo far differs from a teſtamentay 
diſpoſition : but ſeems to have been handed to us from the cl 
lawyers (I), who themſelves borrowed it from the Greeks), 


tenth 
One 
ſthue 
repre 
no c| 
hl. 


7. Wurx all the debts and particular legacies are diſchary 
ed, the ſurplus or refduum muſt be paid to the reſiduary leg. 
tee, if any be appointed by the will; and, if there be none, i 
was long a ſettled notion that it devolved to the executor's o 
uſe, by virtue of his executorſhip (n). But, whatever groutd 
there might have been formerly tor this opinion, it ſeems nov 
to be underſtood (o) with this reſtriction; that, although where 
the executor has no legacy at all the re/eduum ſhall in general 


(h) 2 P. Wins. 26, 27. 78. made by Telemachus to his eu eienr 
(i) Prec. Chan. 26g. 1 P. Wms. 406. Pirzus ; and another by Herve FE 


441. 3 P. Wms 357. the Alceſtes of Euripides, v. 10-2 


(k) Law of forteit. 16. (n) Perkins. 526. 5 (uh 
(l) IH. 2. 7. 1. F. , 39.1.6, (o) Prec. Chanc. 323. 1 P. 
(m) There is a very complete dees, 7. 644 2 P. Wms. 338. 3 L. 1 


mertis tau, in the Odytſey, b. 17. ». 43 194 Stra 58%. ls | 
0 | 


an 
* b es; 
e his own, yet wherever there is ſuffcient on the face of a 
wilt, 07 means of a competent legacy or otherwile) to imply 


Da 2 teſtator intended his executor ſhould not have the re— 
- the undeviſed ſurplus of the eftate ſhall go to the next of 

Uu, the executor then ſtanding upon cxaGily the ſame footing 
in adminiſtrator : concerning whom indee -d there formerly 
much debate (p), whether or no he could be compelled to 
mike any diſtribution of the inteſtate's eſtate, For, though 
(lter the 2d; ninifiration was taken in effect from the ordinary, 
e +20 to the relations of the deceaſed) the ſpiritual 
ict endeavoured to compel a diſtribution, and took bonds of 
e . for that purpoſe, they were prohibited by 


e temporal courts, and the bonds declared void at law (q). 


the right of the huſband not only to adminiſter, but alſo 


% enſoy excluſively, the effects ol his deceaſed wiſe, depends 

all on this doctrine of the common law: the ſtatute 29 Car. 

1. declaring only, that the ſtatute of diflributions does not 
extend to this caſe, But now theſe controverſies are quite at 

an end; for by the ſtatute 22 & 23 Car. II. c. 10. it 1s enact- 

«|, that the ſurpluſage of imeſtates' eſtates, except of femes 
ert (r), thall (after the expiration of one full year from the 

desth of the inteſtate) be diſtributed in the following manner. 

One third ſhall go to the widow of the inteſtate, and the re- 

cue in equa! proportions to his children, or, if dead, to their 
repreſcritatives; that is, their lineal deſcendants: if there are 

no children or legal repreſentativ es ſubſiſting, then a moiety 

Mil g9 to the widew, and a moiety to the next of kindred in 

| 4p & cree and their reprefentatives: if no widow, the 
de ſhalt go to the children: if neither widow nor chile 
10 „e thall be dittributed among the next of kin in equal 
e, ate their reprefentatives: but no repreſentatives are 
among c laterals, farther than the children of the 

hints brothers and fiſters (). The next of kindred, here 
£016] to, ate to be inveſligated by the ſame rules of conſan- 
Wy, as thoſe who arc entitled to letters ef adminiſtration; 

v whom we have lufficiently ſpoken (t). And therefore by 


— 
e 3. Cart. 12 2 P. Wms 447. [i) pag. £04. 
29 Cai. IL 3 345 


o 2 


dorh n 2 c. 2. ( Raym 455. Lord Raym. 371. 
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this ſtatute the mother, as well as the father, ſucceeded to al 
the perſonal effects of their children, who died inteſtate and 
without wife or iſſue: in excluſion of the other fon and 
daughters, the brothers and ſiſters of the deceaſed. And { 


the law till remains with reſpect to the father; but by ſlatute 


1 Jac. II. c. 17. if the father be dead, and any of the children 
die inteſtate without wife or iſſue, in the lifetime of the mo. 
ther, ſhe and each of the remaining children, or their repre- 
ſentatives, ſhall divide his effects in equal portions. 


Ir is obvious to obſerve, how near a reſemblance this ſtatue 
of diſtributions bears to our antient Engliſh law, de rational 
parte bonorum, ſpoken of at the beginning of this chapter ii; 
and which fir Fdward Coke (w) himſelf, though he dub 
the generality of its reſtraint on the power of deviſing by wil, 
held to be univerſally binding upon the adminiſtrator or cue. 
cutor, in the caſe of either a total or partial inteſtacy. It a0 
bears ſome reſemblance to the Roman law of ſucceſſions d 
inteſlato (x) : which, and becauſe the act was alſo penned ty 
an eminent civilian (y), has occaſioned a notion that the pallz 
ment of England copied it from the Roman prætor: thong 
indeed it is little more than a reſtoration, with ſome reffte- 
ments and regulations, of our old conſtitutional law; whic 
prevailed as an eſtabliſhed right and cuſtom from the time d 
king Canute downwards, many centuries before Juſtinian' 
laws were known or heard of in the weſtern parts of Euroye. 
So likewiſe there is another part of the ſtatute of diſtributions, 
where directions are given, that no child of the inteſtate, (u. 
cept his heir at law) on whom he ſettled in his life-time a 
eſtate in lands, or pecuniary portion, equal to the diſtribute 
ſhares of the other children, ſhall have any part of the furplu- 
ſage with their brothers and ſitters ; but if the eſtates ſo gia 


(u) page 492. brethren and ſiſters, together with tat 
(. 2 Inft. 33. repreſentatives of a brother or ſiſter ce 
(x) The general rule of ſuch ſuc- ceaſed 3. The next collateral te 


ceſſions was this: 1. The childrcaor in equal degree. 4. The buſb:r- 
lineal! deſcendants in equal portions. 2. wife of the deceaſed. (HF,. 3. 
On failure of thele, the parents or li- New. 118. c. 1, 2,3 127. 1: 

neal deſcendants, and with them the (v} Sir Walter Walker. Lord Kin 
brethren or ſiſters of the whole blood 3 674. 
or, it the parents were dead, all the 


then 
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them, by way of advancement, are not quite equivalent to the 
other ſhares, the children ſo advanced ſhall now have ſo much 
3s will make them equal, This juſt and equitable proviſion 
hath been alſo faid to be derived from the collatio benorum of 
the imperial law (z) : which it certainly reſembles in ſome 
points, though it differs widely in others. But it may not be 
amiſs to obſerve, that, with regard to goods and chattels, this is 
part of the antient cuſtom of London, of the province of York, 
and of our ſiſter kingdom of Scotland: and, with regard to 
iards deſcending in coparcenary, that it hath always been, and 
Gill is, the common law of England, under the name of botch- 


pt (a). 


Btror E I quit this ſubject, I muſt however acknowlege, 
that the doctrine and limits of repreſentation, laid down in the 
ſiatute of diſtributions, ſeem to have been principally borrowed 
trom the civil law ; whereby it will ſometimes happen, that 
perſonal eſtates are divided per capita, and ſometimes per ſtir- 
be; whereas the common law knows no other rule of ſucceſ- 
ſion but that per ſlirpes only (b). They are divided per ca— 
pita, to every man an equal ſhare, when all the claimants claim 
in their own rights, as in equal degree of kindred, and not jure 
| ripreſentationis, in the right of another perſon. As if the 
next of kin be the inteſtate's three brothers, A, B, and C; 
here his eſtate is divided into three equal portions, and diſtri- 
butcd per capita, one to each: but if one of theſe brothers, 
A, had been dead l:aving three children, and another, B, 
leaving two; then the diſtribution muſt have been per t irpes; 
, one third to A's three children, another third to B's two 
children, and the remaining third to C the ſurviving brother ; 
yet if C had alſo been dead, without iſſue, then A's and B's 
hve children, being all in equal degree to the inteſtate, would 
the in their own rights per capita, viz. each of them one fifth 


part (c). 


ur ſtatute of diſtributions expreſsly excepts and reſerves 
ine cuſtoms of the city of London, of the province of York, 


, 39.6.1 uu Seech, 14. pag. 217; 
Ste th, 12, pag. 191. (% Prec Chanc 84. 


* 


and 


* % 
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and of all other places having peculiar cuſtoms of diftributin: 
inteſtatcs? effeQs. So that, though in thoſe places the refir; . 
of deviſing 1 is removed by the ſtatutes formerly mentioned (d, 
their antient cu ſtoms remain in full force, with refpe& to th, 
eſtates of inteſtates. 1 ſhall therefore conclude this char iet, 
and with it the preſent. book, with a few remarks on thok 
cuſtoms. . 
In the firſt place we may obſerve, that in the city of Len. 
don (e), and province of Vork (f), as well as in the kingdom « 
Scotland (g), and thercſore probably alſo in Wales, (concern. 
ing which there is little to be gathered, but from the ſtatue 
& 8 W. III. c. 38.) the effects of the inteſtate, after payment 
of his debis, are in gereral divided according to the anlicat 
univerſal doctrine of the pars rationabilis, If the decade 
Jeaves a widow and chil ren, his ſubflance (deduQing the vi. 
dow's apparel and furniture of her bed-chamber, whict i; 
London is called the widow's chamber ) is divided into thice 
parts; one of which belongs to the widow, another to he 
children, and the third to the adminiſtrator : if only a widou, 
or only children, they ſhall reſpectively, in either calc, tak 
one moiety, and the adminiſtrator the other (h): if neither 
widow nor child, the adminiſtrator ſhall have the while ||, 
And this portion, or dead man's part, the adminiſtrator wa 
wont to apply to his own uſe (k), till the ſtatute 1 Jac. Il. c 
17. declared that the ſame ſhould be ſubject to the ſtatutes of 
diſtribution, So that if a man dies worth 1800l. l:aving 
widow and two children, the eſtate ſhall be divided into eig. 
teen parts; whereof the widow ſhall have eight, ſix by be 
cuſtom and two by the ſtatute ; and each of the children ft, 
three by the cuſtom and two by the ſtatute ; if he leaves 1 
widow and one child, they ſhall each have a moicty of thc 
whole, or nine ſuch eighteenth parts, fix by the cuſtom ard 
three by the ſtatute: if he leaves a widow and no child, the 
widow ſhall have three fourthsof the whole, two by the cuſton 


(J) page 493. (h) + P. Wms. 341. Salk. 246. 

(e) Lord Kaym. 1329. (i) 2 Show. 175. 

(t, 2 Burn. eccl. la w. 716. r Freem. 86. 1 Vern. 133. 
(e Dia. 782. | | ; 


and 
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ind one by the ſtatute; and the remaining fourth ſhall go by 
ihe ſtatute to the next of kin, It is alſo to be obſerved, that 
ib the wife be provided for by a jointure before marriage, in 
bar of her cuſtomary part, it puts her in a ſtate of non-entity, 
with regard to the cuſtom only (1) ; but ſhe ſhall be entitled to 
her ſhare of the dead man's part under the ſtatute of diſtribu. 
tions, unleſs barred by ſpecial agreement (m). And if any of 
the children are advanced by the father in his life-time with 
any ſum of money (not amounting to their full proportionable 
part) they ſhall bring that portion into hotchpot with the reſt 
of the brothers and ſiſters, but not with the widow, before 
they are entitled to any benefit under the cuſtom (n): but, if 
they are fully advanced, the cuſtom entitles them to no fare 
ther dividend (o). 


Tuus far in the main the cuſtoms of London and of York 
arrce ; but, beſides certain other leſs material variations, there 
arc two-principal points in which they conſiderably differ. 
One is, that in London the ſhare of the children (or orphanage 
part) is not fully veſted in them till the age of twenty one, 
belore which they cannot diſpoſe of it by teflament (p): and, 
it they die under that age, whether ſole or married, their ſhare 
ſhall ſurvive to the other children; but, after the age of twenty 
ene, it is free trom any orphanage cuſtom, and, in caſe of 
inteſtacy, ſhall fall under the ſtatute of diſtributions (q). The 
other, that in the province of York, the heir at common law, 
who inherits any lands either in tee or in tail, is excluded from 
any filial portion or reaſonable part (r). But, notwithſtanding 
theſe provincial variations, the cuſtoms appear to be ſubſtan- 
tially ore and the ſame. And, as a ſimilar policy formerly 
prevailed in every part ol the iſland, we may fairly conclude 
the whole to be of Britiſh original; or, if derived from the 
Roman law of ſucceſſions, to have been drawn from that 
lountain much earlier than the time of Juſtinian, from whoſe 


(1) 2 Vern. 663. 3 P. Wm, 16. (o] 2 P. Wms. 527. 

m, 1 Vern, 15, 2 Chan, Rep 262. (p) 2 Vern. 668, | 

(n) 2 Freem. 279. 1 Equ, cal. abr. 15g. (d Prec. Chan. 537. 
2 Þ, Wms. 526, | (r) Burn, 754. 
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conſtitutions in many points (particularly in the advantige 
given to the widow) it very conſiderably differs: though it ; 
not improbable that the reſemblances which yet remain me 
be owing to the Roman uſages; intracuced in the time d 
Claudius Czfar, (who eſtabliſhed a colony in Britain to witryg 
the natives in legal knowlege) (s) inculcated and diffuſe | 

Papinian (who preſided at York as prefefus prætoris unde 
the emperors Severus and Caracalla) (t) and continued by jj 
ſucceſſors till the final departure of the Romans in the be. 
ginning of the fifth century after Chriſt, 


(e) Tacit. Annol, I. 12. c. 32. (t) Selden in Hletan. cap. 4. JU 
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No. J. 


Vetus Carta FE OFFAMENTLI, 


CIANT preſentes et futuri, quod ego Willielmus, filius Wil- Premiſes, 
8 lielui de Segenho, dedi, conceſſi, et hac pteſenti carta mea con- | 
frwavi, Johanni quondam filio Johannis de Saleford, pro quadam 
ſumma pecunie quam michi dedit pre manibus, unam acram terre 
mee arabilis, jacentem in campo de Saleford, juxta terram quandam : 
Richardi de la Mare: HABENDAM ET TENENDAM totawu pre- Habendum, aud 
dictam acram terre, cum omnibus ejus pertinentiis, prefato Johanni, Tenendum. 
et heredibus ſuis, et ſuis aſſignatis, de capitalibus dominis feodi ; 2 
REDDENDO et faciendo annuatim eiſdem dominis capitalibus ſer- Reddendum, 
vitia inde debita et conſueta: ET ego predictus Willielmus, et he- warramy, 
redes met, et mei aſſignati, totam predictam actam terre, cum om- 
nibus ſujs pertinentiis, predicto Johanni de Saleford, et heredibus 
luis, et ſuis aſſignatis, contra omnes gentes warrantizabimus in per- 
petuum. IN CUJUS rei teſtimonium huic preſenti carte ſigillum Concluſion, 
meum appoſui: HIJS reſtibus, Nigello de Saleford. Johanne de i 
deybtoke, Radulpho clerico de Saleford, Johanne molendario de 
eadem villa, et aliis. DATA apud Saleford die Veneris proximo ante 
ſeſtum ſancte Margarete virginis, anno regni regis EDwarvt filii re- 
gis EDW RD I ſexto, 5 8 N 

(L. 8.) 


MEMORANDUM, quod die et anno infraſcriptis Livery of ſeiſin 
plena et pacifica ſeiſina acre infraſpecificate, cum endorted. 
pertinent1is, data et deliberata fuit per infranomi- | | 
natum Willielmum de Segenho infranominato Jo- 
hanni de Salefoid, in propriis perſonis ſuis, ſecun- 
Cum tenorem et effectum carte infraſcripte, in 
prelentia Nigelli de Saleford, Johannis de Sey- 
broke, et aliot um. | 
No. II. 
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modern Conveyance by LEASE and RELEASE. 


their | 
! prall 
$. 1. Lx ASE, er BARGAIN and SALE, for a year, 10 1 
EM | | gnd o 
INDENTURE, made the third day of September, in th . l 
twenty- firſt year of the reipn of our ſovereign lord Geox 117 
the ſecond by the grace of God king of Great Britain, France, wg * 4 
Ireland, defendet of the faith, and fo forth, and in the year of ou bens a 
Lord one thouſand, feven hundred, and forty ſeven, between Abtaben i 
Barker of Dale Hall in the county of Norfolk, eſquite, and Cecily . 
his wife, of the one part, and David Edwaids of Lincoln's Inn iy * | 
the county of Middleſex, eſquire, and Francis Golding of the city i abort 
Norwich, clerk, of the other part, witneſſeth; that the ſaid Abraha ; 
Barker and Cecilia his wife, in conſideration of five ſhillings of las. ges 
ful money of Great Britain to them in hand paid by the ſaid Dui we 
Edwards and Francis Golding at or before the enſealing and delten 
of theſe preſents, (the receipt whereof is hereby acknowleged,) ud 
for other good cauſes and conſiderations them the faid Abratan 
Barker and Cecilia his wife hereunto ſpecially moving, HAVE hy: 
gained and fold, and by theſe preſents do, and each of them doc 
bargain and fell, unto the ſaid David Edwards and Francis Golding, 
their executors, adminiſtrators, and aſſigns, ALL that the capital 
meſſuage, called Dale Hall in the pariſh of Dale in the ſaid county af 
Norfolk, wherein the ſaid Abraham Barker and Cecilia his wife nov 
dwell, and all thoſe their lands in the ſaid pariſh of Dale called ot 
known by the name of Wilſon's farm, containing by eltimation fre Tl 
hundred and forty acres, be the fame more or leſs, together wit a teh 
and ſingular houles, dovehouſes, barns, buildings, ſtables, yards, gi. 620 
dens, orchards, lands, tenements, meadows, paſtures, feedings, com. Fran 
mons, woods, underwoods, ways, waters, watercourſes, fiſhings, pit year 
vileges, profits, eaſements, commodities, advantages, emoluments, be twee 
reditaments, and appurtenances whatſoever to the faid capital ne- ©qu: 
ſuage and farm belonging or appettaining, or with the ſame uſed c Linc 
enjoyed, or accepted, reputed, taken, or known, as part, parcel, 0! * . 
meinber thereof, or as belonging to the ſame or any part thereof; b 0 
and the reverſion and reverſions, remainder and remainders, yeatly att Ce 
other rents, iſſues, and profits thereof, and of every part and pace Bion 
thereof; TO HAVE AND TO HOLD the faid capital meſſusg 2 
lands, tenements, hereditaments, and all and ſingular other th? pie Big 


q . . — 2 4 
miſes herein befote- mentioned or intended to be bargained and 100 
gs : abs 


APPENDLEYE: in 


«nd every part and parcel thereof, with their and every of their rights, — 
embers, and 2ppurtenances, unto the ſaid David Edwards and Fran- "I 
cis Golding, their executors, adminiftrators, and aſſigns, from the dax | 
rext before the day of the dare of theſe preſents, for and during, and 

-nto the full end and term of, one whole year from thence next 8 

ſuing and fully to be complete and ended: 1 ELDING and paying Reddendum. 
therefore unto the laid Abiaham Barker, and Cecilia his wife, and 

telt heirs and aſſigns, the yearly rent of one pepper-corn at the ex- 5 
nation of the ſaid term, if the ſame ſhall be lawfully demanded: 

70 THE INTENT and purpoſe, that by virtue of theſe preſents, Intent. 

and of the flatute for transferring uſes into poſſeſſion, the {aid Da- 

vid Edwards and Francis Golding may be ia the actual poſſeſſion of 

the premiſes, and be thereby enabled to, take and accept a grant and 

releaſe of the frechold, reverſion, and inheritance of the ſaine premt- 

les, and of every part and parcel thereof, io them, their heirs and aſ- 

bens; to the uſes, and upon the truſts, thereof to be declared by ano- 

tar indenture, intended to bear date the day next after the day of 

the date hereof, IN WITNESS whereof the parties to theſe preſents Concluſion. 
their hands and ſeals have ſubſcribed and ſet, the day and year firſt 


aborewiitten. 


Sealed, and delivered, being 


firſt duly ſtamped, in the Abraham Barker. (L. S.) 

preſence of 75 Cecilia Barker. (I. 8.) ; 
George Carter, David Edwards. (L. 8.) 
William Browne, ' Francis Golding, (L. 8.) 


. 2. Deedof RELEASE. 


THIS IND”. NTURE of five parts, made the fourth day of Sep- premiſes. 
tember, in the twenty-hiſt year of the reign of our ſovereign lord | 
GEORGE the fecond by the grace of God king of Great Britain, 

France, and l:eland, defender: of the ſaith, and ſo forth, and in the 

year of our Lord one thouſand, ſeven hundred, and forty-ſeven, be- 

tween Abraham Ba:ker, of Dale Hall in the county of Norfolk, Parties, 
elqu:re, and Cecilia his wife, of the hitt part; David Edwards of 
Lincoln's lun in the county of Midgleſex, efquire, executor of the 

last will and teflament of Lewis Edwards, of Cow bridge in the county 

| 0! Glzmorgan, gentleman, his late father, deceaſed, and Francis 

| Golding vt the city of Norwich, clerk, of the ſecond part; Chatles 

V obene of Enſtone in the county of Oxford, gent!eman, and Richard 

Nor of the city of Briitol, merchant, of the third part; John Barker, 

Baths ſon and heir apparent of the ſaid Abraham Barker, of the 

e part; aud Katherine Edwards, fpiattcr, one of the litters of the 


faid 


iv e t 
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Ly —) faid David Edwards, of the fifth part. WHEREAS a Martians ! 
Recital. intended, by the permiſſion of God, to be ſhortly had and leni 
between the faid John Barker and Katherine Edwards: NOW 

| Conſideration. INDEN TURE WITNESSETH, that in confideration of the ſaid ir 
tended marriage, and of the ſum of five thouſand pounds, of by 
and lawful money of Great-Britain, to the ſaid Abraham Bale 
by and with the conſent and agreement of the ſaid John Barke; 11 
atherine Edwards, teſtißed by their being parties to, and their ſe, 
ing and delivery of, theſe preſents,) by the faid David Edwad h 
hand paid at or before the enſealing and delivery hereof, being the 
marriage portion of the ſaid Katherine Edwards, bequeathed tg bor 
by the laſt will and teſtament of the ſaid Lewis Edwards, her [ue 
father, deceaſed; the receipt and payment whereof the ſaid Abrahan 
Barker doth hereby acknowlege, and thereof, and of every part and 
parcel thereof, they the laid Abraham Barker, John Barker, and R. 
therine Edwards, do, and each of them doth, releafe, acquit, and; 
charge the ſaid David Edwards, his executors, and adminiſtrator, fy 
er bd theſe preſents ; and for providing a competent jointure wy 
proviſion of maintenance for the ſaid Katherine Edwards, in caſe fy 
ſhall, after the ſaid intended marriage had, ſurvive and overlive th 


ſaid John Barker her intended huſband : and for ſettling and affuins Wihre!!c: 
the capital meſſuage, lands, tenements, and hereditaments, hereinzfe he ul 
mentioned, unto ſuch uſes, and upon ſuch truſts, as are heteitaſtt fe, 
expreſſed and declaied: and for and in conſideration of the ſum herei 
five ſhillings of lawful money of Great-Britain to the ſaid Abnbu heſe 
Barker and Cecilia his wife in hand paid by the ſaid David Edund age : 
and Francis Golding, and of ten ſhillings of like lawful money to the ehoo 
alſo in hand paid by the faid Charles Browne and Richard More, ao utal 


ad ft 
the 
utin 
wy b 
dein 
dr bi 
ut a 


before the enſealing and delivery hereof, (the ſeveral receipts where 

are hereby reſpectively acknowleged,) they the ſaid Abraham Baz 

Releaſe, and Cecilia his wife, HAVE, and each of them hath, granted, bargau- 
| ed, fold, releaſed, and confirmed, and by theſe preſents do, and each 
them doth, grant, bargain, ſell, releaſe, and confirm unto the (aid David 

Parceis, Edwards and Francis Golding, their heirs and aſſigns, ALL thatthec 
pital meſſuage called Dale Hall, in the pariſh of Dale in the ſaid cout 


ty of Norfolk, wherein the ſaid Abraham Barker and Cecilia his wit Who re: 
now dwell, and all thoſe their lands in the faid pariſh of Dale calid here 
or known by the name of Wilſon's farm, containing by eſtiui ter 
five hundred and forty acres, be the ſame more or leſs, together wit oo 
all and ſingular houſes, dovehouſes, barns, buildings, ſtables, yard, the t 
gardens, orchards, lands, tenements, meadows, paſtutes, feeding ſatist 
Commons, woods under woods, ways, waters, watercourles, hſhing, or 8 

of th 


privileges, profits, eaſements, commodities, advantages, emolumedty 
hereditaments, and appurtenances whatſoever to the ſaid capital ut 


ſuege and larm belonging or appettaining, or with the ſame vice 
| era 


laid 


(ie 
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jjoxed, or accepted, reputed, taken, or known, as part, parcel, or No. I. 


4 


emder thereof, or as belonging to the ſame or any part thereof ; (all . 
hich ſaid premiſes are now in the actual poſſeſſion of the ſaid David | 


4wards and Francis Golding, by virtue ofa bargain and ſale to them 
oreof made to the ſaid Abraham Barker and Cecilia his wife for one Mention of here 


by hole year, in conſideration of five ſhillings to them paid by the faid gain and (ale, 
er david Edwards and Francis Golding, in and by one indenture bearing 
1 ate the day next before the day of the date hereof, and by force of 

al. be ſtatute for transferring uſes into poſſeilion ;) and the reverſion and 

F verſions, remainder and remainders, yearly and other rents, iſſues, 

the nd profits thereof, and every part and parcel thereof, and alſo all 


ke eſtate, right, tiile, intereſt, truſt, property, claim, and demand 
-hatfoever, both at law and in equity, of them the ſaid Abraham 

ker and Cecilia his wife, in, to, or out of, the ſaid capital meſ- 

bage, lands, tenements, hereditaments, and premiſes: TO HAVE Habendum, 
ND TO HOLD the ſaid capital meſſuage, lands, tenements, here- 

taments, and all and ſingular other the premiſes herein before men- 

joned to be hereby granted and relealed, with their and every of 

eit appurtenances, unto the ſaid David Edwaids and Francis Gold- 

pz, their heirs and aſſigns, to ſuch uſes, upon ſuch truſts, and to 

nd for ſuch intents and purpoſes as are hereinafter mentioned, ex- | 
refſed, and declared, of and concerning the ſame ; that is to lay, to T9 the uſe of 
he ule and behoot of the ſaid Abraham Baker, and Cecilia his che grantors till 
iſe, according to their ſeveral and reſpectiye eitate and interetls marriage: 
herein, at the time of, or immediately before, the execution of 

heſe preſents, until the ſolemnization of the faid intended mar- 

1age : and from and after the ſolemnization thereof, to the uſe and Then of the hub 
ehoof of the ſaid John Barker, for and during the term of his na- band tor life, 
ural lite; without imprachment of or for any manner of waste: ſus wvaſte : 
ad from and after the determination of that eſtate, then to the ule Remainder to 
t the faid David Ltwards and Francis Golding, and their heirs, truſtees to pre- 
uting the lite of the ſaid John Barker, upon the truſt to ſupport cheer ee 
ud piclerve the contingent uſes and eſtates hereinafter limited from © 
deing defeated and deſtioyed, and for that purpoſe to make carries, 
dr bring actions, as the caſe ſhall require ; but nevertheleſs to per- 
uit and ſuffet the {aid John Barker, and his afligns, duiiog his life, 
lo receive and take the rents and profits thereof, and of every part 
nereof, to and for his and their own ule and benefit: and from and Reminder to 
Iſter the deceaſe of the ſaid John Barker, then to the ule and be- the wife for liſe, 
koof of the ſaid Katherine Edwards, his intended wife, for and during for her jofatute, 
the term of her natural life, for her jointute, and in lieu, bar, and? e ener 
ſatisfaQion of her dower and thirds at common law. which the can 
or may have or Claim, of, in, to, or out of, all, and every, or any, 
0! the lands, tenements, and hereditaments, whereof or wherein the 
I. John Barker now is, or at auy time or times hereafter during the 
Creituie between them ſhall be, ſeiſed of any eltate of flechold 


Or 
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No. II. or inheritance : and from and after the deceaſe of the fai Rather the ſ; 
LH Us Fowards, or other fooner determination of the ſaid eſtate, then Ri wife 


the ule and behoof of the ſaid Charles Browne and Richard More Prow 
Remainder to o- their executors, adminiſtrators, and aſſigns, for and Curing, 9 ſigns, 


ther truſtees for unto the full end and term of, five hundred years from thence gen by ſu 


n upp enſuing and fully to be complete and ended, without Impeachmey the e 
- 1-206 gag MED” of walie ; upon ſuch *ruſts nevertheleſs, and to and for ſuch intent and « 
and purpoſes, ard under and ſubject to ſuch proviſoes and zgrte. of foi 
ments, as are hereinafter mentioned, expreſſed, and declared cf porti 


Remainder to : 7 | wm 
and concerning the ſame ;- and from and after the end. ernie 
the firſt and o- 8 , i, CxPIration; cell e 


eek. Of other ſooner determination ot the ſaid term of five hundicd yea, (if m 

marriage in tail: and ſubject thereunto, to the uſe and bchoof of the frſt ſon of th ſuch 

| jaid John Barker on the body of the ſaid Katherine Edwaigs bir. ſpe 

tended wife to he begotten, and of the heirs of the body of fr of ſuc 

firtt ſon. lawfully iſſuing; and for default of ſuch iſſue, then to the or ti 

uſe and behoof of the ſccond, thiid, fourth, Gſth, fixth, ſeventh; marti 

eighth, ninth, tenth, and of all and every other the fon and (9; of that | 

the ſaid John Baiker on the body of the ſaid Katherine Edwards his able 

intended wife to be begotten, ſeverally, ſuccefiively, and in . execu 

mainder, one after another, as they and every of them ſhall be in fe rents. 

piority of age and priority of bifth, and of the ſeveral and rejes comp 

tive heiis of the body and bodies of all and every ſuch ſon and for educ⸗ 

lawfully ifſuing ; the elder of ſuch tons, and the heirs of bis toy the ir 

iſſuing, being always to be preferred and to take before the porter in the 

of ſuch ſons, and the heirs of his or their body or bodies iſſuitg: lame 

Rernainder to and for default of ſuch iſſue, then to the uſe and behoof of ſhall | 

the daughters, all and every the daughter and daughters of the faid [ch ſuch 
as tenants in Barker on the body of the faid Katherine Edwards bis intended vik vided 

1 in to be begorten, to be cqualiy divided between them, (if more that tine 

_ one,) ſhate and flare viike, as tenants in common and not as jou. child 

tenauts. and of the ſcveial and feſpe ive heirs of the body anc by- in ca 

8 dies of all and cvty ſocb daughter and daughters lawlutly iſſuirgz: Parke 

emainder to N i . ne » TRY. Of ot #179 dell 
the huſband in hd for defauit of tuch iſſue, then to the uſe and bel.oof of the bein elde 
tail: of the body of him the faid John Batker law{ully iffuing: and fer Hall 


Remainder to default Gt ſuch hone, then 10 the uſe and behoot of the {aid Cecilia, cone 
8 it, > < * . 1 * os | 
the 0 and 5 the wiſe of the ald Abraham Barker, and of her heirs anc aſſigti to! ai!0 { 
mot * . . 0 X 8 
The ET _ ever. AND as to, for, and concerning the term of five buncrel and 
[1 


1 0 un * IT Tg 
term declared; Years herein beſhie limited to the ſaid Charles Browne ard Richard niſce 


Mote, their executors; adminiſtrators and aſſigns, as aforela'd, it ment 

heieby declared and agteed by and between all the ſaid partic: 1 the ti 

thele preſents, that the fame 1s lo limited to them upon the truſts, 20 
we 


and to and for the iutents and purpoſes, and uncer and ſubjcQ to th? 
proviſoes and agreements, hereinatter mentioned, expieſſed, and b. 
claied, of and concerning the ſame : that is to ſay, in cale there ſa, 
be an eldell or oniy ſon and one more or other child or Childien C 


mean 
8l tit 
there 


4 
the lald, 
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be laid John Barker, on the body of the ſaid Katherine, bis intended _ 
nie to be begotten, then upon truſt that they the ſaid Charles 


0 prowne and Richard More, their executors, adminiſtrators and aſ- | 
5 ſons, by fale or mortgage of the ſaid term of five hundied years, or to raiſe portions). 
5 > ſuch other ways and means as they or the ſurvivor of them, or for younger chil- 


the executors or adminiſtrators of ſuch ſurvivor ſhall think fit, thall OO 
ind do raiſe and levy, or borrow and take up at intereſt, the ſum 
of four thouſand pounds of lawful money of Great Britain, for the . 
ortion or portions of ſuch other child and children (beſides the el- 
cet or only ſon) as aforeſaid, to be equally divided between them payable at certain 
(if more than one) ſhare and ſhare alike ; the portion or portions of times, 
ſuch of them as ſhall be a fon or ſons to be paid at his oc their re- 
ſpective age Or ages of twenty-one years; and the portion or portions | 
ot ſuch of them as ſhall be a daughter or daughters to be paid at her - 
or their reſpective age or ages of twenty-one years, or day or days of 
marriage, which ſhall firſt happen. And upon this further truſt, nance at the rate 
that in the mean time and until the ſame portions ſhall become pay- gf , per cent, 
able as aforeſaid, the ſaid Charles Browne and Richard More, their | 
executors, adininiſtratots, and afligns, ſhall and do, by and out of the 
rents, iſſues, and profits of the premites aforetaid, rate and levy ſuch 
competent yearly ſum and ſums of meney for the maintenance and 
ecucation of ſuch child or children, as ſhall not exceed in the whole 
the intereſt of their reſpective portions after the rate of four pounds - 
in the hundred yearly. PROVIDED always, that in caſe any of the and benefit of 
lame children mall happen to die before his, her, or their portions lurvivouhip, 
ſhall become payable as aforelaid, then the portion or portions of ; 
ſuch of them to dying ſhall go and be paid unto and be equally di- 
vid:d among the furvivor or ſurvivors of them, when and at ſuch 
time as the original portion or portions of tuch turviving child or 
children thall become payable as aforetaid. PROVIDED alto, that I: no ſuch child, 
in caſe there ſhall be vo ſuch child or children of the ſaid John 
Barker on the body of his ſaid intended wife begotten, beſides an 
edel or only fon; or in caſe all aud every ſuck child or children er if a die, 
hall happen to die before all or any of their faid portions ſhall be- + 
come due and payable as aforcfaid; or in Cale the laid portions, and er ii the portions 
allo ſuch maintenance as aforeſaid, ſhall by the ſaid Charles Browne ed, 
and Richard More, their executors, adminittrators, or alligns, he 
raiſed and levied by any of the ways and means in that behalt afore- 
mentioned; or in caſe the fame by ſuch peiſon or perſons as ſhall for pay 
the time being be next in reverſion or remainder of the ſume premites 
expeCtant upon the ſaid term of five hundred years, thall be paid, or 
well and Culy lecured to be paid, accoiding to the true intent aud © ſecured by the 
meaning of theſe prefents; then and in any of the ſaid caſes, and at Feen oo yr 
| times thencetorth, the ſaid term of five hundred years, or ſo much . : 
thereof as ſhall remain unlvld or undiſpoted of tar the purpoles atOre- term to ceaſe, 
lat, all Ceale, determine, and be utterly void to all intents and 

| | purpoles, 


with mainte- 
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no purpoſes, any thing herein contained to the contrary thereof i; we 


Condition, that wife notwithſtanding. PROVIDED alſo, and it is hereby fucthe ny 
the uſes and = geclared and agreed by and between all the ſaid parties to theſ Dari 

eſtates hercby © RN m ele pre. Davic 

nted ſhall be ſents, that in caſe the ſaid Abraham Barker or Cecilia his wife,  y neme 

void, on ſettling time during their lives, or the life of the ſurvivor of them, With the name: 

other lands of approbation of the faid David Edwards and Francis Golding, or th 10 af 
equal value in ſutvivor of them, or the executors and adminiſtrators of ſuch fur. hnes 
gecampenie. vivor, ſhall ſettle, convey, and aſſure other lands and tenements of u or " 

eſtate of inheritance in fee- ſimple, in poſſeſſion, in ſome convenien judge 

place or places within the realm of England, of equal or better nate intene 

than the ſaid capital meſſuage, lands, tenements, hereditaments and ties t. 

piemifes, hereby granted and teleaſed, and in lieu, and recompeni faid L 

thereof, unto and for ſuch and the like uſes, intents and purpobez pole | 

and upon ſuch and the like truſts, as the ſaid capital meſſuage, lands fines { 

tenewents, hereditaments, and premiſes, are hereby ſettled and fy. come 

ed unto ard upon, then and in fuck cafe, and at all times from thence. lands, 

forth, ail and every the uſe and uſes, ttuſt and truſs, eltate and that 

eſtates herein before limited, expteſſed, and declated of or concerting may d 

the ſame, ſhall ceaſe, determine, and be utterly void to all intents ai that x 

purpoſes; and the fame capital meſſuage, lands, tenements, herd and b 

taments, and premites, ſhall from thencetorth remain and be to nd be la! 

for the only proper uſe and behoof of the faid Abraham Barker g ges o 

Cecilia his wife, or the ſurvivor of them, ſo ſettling, conveying, and next « 

aſſuting ſuch other lands and tenements us aforeſaid, and of his or her n'2jet 

heics and aſſigus for ever: and to and for no other uſe, intent, or pu. 46% 

ole whatſoever ; any thing herein contained to the contrary there 0! cat 

Covenant to levy in any wile notwithſtanding. AND, for the conſiderations aforefid venie 
« fine. and for barring all eſtates tail, and all remainders and reverſions e. (cript 
pectant and depending, if any be now ſubſiſting and unbarred et and | 

other viſe undetermined, of and in the faid capital meſſuage, land, wens 


181 
4 tiy 


ned 
cil! 


tenements, hereditaments, and piemiſes, hereby granted and relezld, 
or mentioned to be hereby granted and releaſed, or any of them, or 
any part thereof, the ſaid Abraham Baker for himſelf and the (ws 
Cecilia his wife, his and her heirs, executors, and adminiſtrators, 
and the ſaid john Barker for himletf, -his heirs, executors, and 2 
miniſtrators, do, and each of them doth, reſpectively covenant, pro- 
mite, and grant, to and with the ſaid David Edwards and Franc! 
Golding, their heirs, executors, and adminiſtrators, by thele pie 
ſents, chat they the ſaid Abraham Barker and Cecilia his ve, 
and john Barker, ſhall and will, at the coſts and charges of the la 
Abraham Barker, before the end of Michaelmas term next enſuing 
the date hereof, acknowlege and levy, before his majeſt)'s ju 
ces of the court of common pleas at Weſtminſter, one or more {it 
or ſines, ſur cognizance de droit, come ces, Cc. with prociemation 
accole 


Ar n 1 


according to the form of the ſtatutes in that caſe made and provided, 
and the uſual courſe of fines in ſuch caſes accuſtomed, unto the ſaid 
David Edwards, and his heirs, of the ſaid capital meſſuage, lands, te- 
nements, hereditaments, and premiſes, by ſuch apt and convenient 
names, quantities, qualities, number of acres and other deſcriptions 
to aſcertain the ſame, as ſhall be thought meet. which ſaid fine or 
bnes, ſo as aforeſaid or in any other manner levied and acknowleged, 
or to be levied and acknowleged, ſhall be and enure, and ſhall be ad- 
judeed, deemed, conſtrued, and taken, and ſo are and were meant and 
intended, to be and enure, and ate hereby declared by all the ſaid par- 
ties to theſe preſents to be and enute, to the uſe and behoof of the 
ſaid David Edwards, and his heirs and aſſigns; to the intent and pur- 
noſe that the ſaid David Edwards may, by virtue of the ſaid fine or 


that one or more good and perfect common recovery or recoveries 
may be thercot had and ſuffered, in ſuch manner as is herein after for 
that purpoſe mentioned. And it is hereby declared and agreed by 
and between all the ſaid parties to theſe preſents, that it ſhall and may 
be lawful to and for the ſaid Francis Golding, at the coſts and char» 
ges of the faid Abraham Barker, before the end of Michaelmas term 
next enfuirg the date hereof, to ſue forth and pioſecute out of his 
m2jefty's high court of chancery one more writ or writs of entry ſur 
dciſin en le pet, returnable before his majeſty's juſtices of the court 
0! common plcas at Weitminſter, thereby demanding by apt and con- 


{criptions, the ſaid capital mefTuage, lands, tenements, hereditaments, 
4nd premiles, againſt the ſaid David Edwards; to which ſaid writ, or 
wits, Go entry he the faid David Edwards ſhall appear gratis, either 
io hig n proper perſon, or by his attorney thereto lawfully autho- 
mal, and vouch over to worianty the ſaid Abraham Barker, and Ce- 
ci: is wite, and John Barker; who ſhall alto gratis appear in their 
pro 7 pertons, of by their atioiney, Of atiorneys, thereto lawfully 
red, and enter into the warranty, and vouch over to warranty 
the common vonchee of the fame couit ; who ſhall alſo appear, and 
ehe i2:pa:tance ſha!l make default; fo as judgment (hall and may 
be tne pon had nnd given for the ſaid Francis Golding, to recover 
10 141d capita! meſſu nge, lands, tenements, hereditaments, and pre- 
n anten the fold Dovid Edwards, and tor him to recover in va— 
Ive gut eld Abrakam Barker, and Cecilia his wife, and John 
hacker. and tot them to recover in value againſt the faid common. 
Vole ner, and that exe cntion ſhall and may be therenpon awarded and 
4 accngfe, ant all and every other act and tag be done and 
er culcd. Uccdtul ard icquiüte lor the ſulleting and poitecting of 
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venſent names, quantities, qualities, number of acres, and other de- 
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fines ſo covenanted and agreed to be levied as aforeſaid, be and be · in order to make 
come perfett tenant of the freehold of the ſaid capital meſſuage, a tenant to the 


hends, tenements, hereditaments, and all other the premiſes, to the end ee, 
that a recovery 


may be ſuffered; 
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to the preceding to the ules, upon the truſts, and to and for the intents and purpoſe, 
uſes in this deed, and under and ſubject to the pioviſoes, limitations, and agreements, 


Other covenante the lame. AND the ſaid Abraham Barker, party hereunto, cc 


fer cniet enjoy- 
ent. 


tree from in- 
cuinbrances; 


viſoes, limitations, and agreements, herein before- mention. d. et: 
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ſuch common recovery or recoveries, with vouchers as aforeſiid Arg 


it is hereby further declaied and agreed by and between a the (aid 69 
parties to theſe preſents, that immediately from and after th; luffe fon 
ing and perfecting of the ſaid recovery or recoveries, ſo as aforeſaid eh 
or in any other manner, or at any other time or times, ſufforeg att mw 
be ſuffered. as well theſe preſents and the aſſurance hereby waz ard OV 
the ſaid ſine or nes to covenanted to be levied as aforeſaid, x all here 
the ſaid recovery or recover ics, and allo all and every other fire wy full 
fines, recovery and recoveiies, conveyances, and aſſurances in th» eat 
law waaticever heretofore had, made, levied, ſuffered, or execute out 
or hereafter to be had, made, levied, ſuffered, or executed, of the ang 
ſaid capital meſſunge, lands, tenements, hereditaments, and picallez trust 
or any of them, or any part thereof, by and between the faid Parties ance 
to thele prelents or any of them, or whereunto they or any of len tine 
are or ſha!l be patties or privies, thall be and enure, and ſhall be 23. char 
judged, deemed, conſttued, and taken, and fo are and were meant 8 tlen 
intended, to be and enure, and the recoveror or recoverors in the (4d mak 
recovery or recoveries named or to be named, and his or their kein, ſach 
ſhall ſtand and be ſeiſed of the ſaid capital meſſuage, lands, tenen en ces. 


hereditaments, and preinifes, and ol every part and patcel there, more 
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herein beio. e- mentioned, exprefied, and declared, of and concertity 


hereby for himtelt, his heirs, executors, and adminiſtrators, fun 

covenant, pronmite, grant, aud agree, to and with the ſaid David E. 
war's and Francis Goldiag, their heirs, executors, and adininilttator, 
in manner and torm following; that is to ſay, that the faid capi 
metluage, lands, tenemeats, hereditaments, and premiſes, {az}! and 
may, at all times heteafter remain, continue, and be, to and hot t:2 
uſes and pui poles, upon the truſts, and under and ſubject to the pre 


prelicd, and declated, of and concerning the ſame ; and fhall anc us 
be peaceably and quietly had, held, and enjoyed accordinply, wi 
«nv lawſul let or interruption of or by the ſaid Abraham Baizc: © 
Cecilia his wile, parties hereunto, his or her heirs or afligns, oc c: 
by any other perion or perſons lawfully claiming or to clan e, 
by, or under his or her enceſtors, or any of them; and ſhall to te. 
maln, continue, and be, free and clear, and freely and clearly acquit 
ted, exonerated, and diſcharged, or otherwiſe by the faid Ab 
Barker, or Cecilia his wife, parties herennto, his or her heits, ce. 
cutors, or adminiſtrators, weil and ſuſſiciently ſaved, detendcd, bett 
barmleis, and iudemnifed of, from, and againſt all former aud c: 
giits, gtants, Laigaias, tales, leales, mortgages, eſtates, titles, 10 

cha ig 


r r | 2 


charges, and incumbrances whatſoever, had, made, done, committed. Ne. II. 
occalioned, or ſuffered, or to be had, made, done, committed, occa- - 
ſoned, or ſuffered, by the ſaid Abraham Barker, or Cecilia his wife, 

or by his or her anceſtors, or any of them, or by his, her, their, or any 

of theic act, means, aſſent, conſent, or procurement: AND MORE- 

OVER that he the ſaid Abraham Parker, and Cecilia his wife, parties and for further 
hereunto, and his and her heirs, and all other pertons having or law - aſſutance. 
fully claiming, OT which thall or may have or lawfully claim, any 

ellate, right, title, truſt, or intereſt, at law or in equity, of, in, to, or 

out of, the ſaid capital meſſuage, lands, tenements, hereditaments, 

and premiſes, or any of them, or any part thereof, by or under or in 

[ruſt for kim, her, them, or any of them, or by or under his or her 

anceſtois or any of them, ſhall and will from time to time, and at all 

tines hereafter, upon every reaſonable requeſt, and at the colts and 

charges, of the ſaid David Edwards and Francis Golding, or erther of | 
tlem, their or either of their heirs, executors, or adminittrators, g | 
make, do, and execute, or Cauſe to be made, done, and executed, all 
ſuch further and other lawful and reaſonable acts, deeds, conveyan- 
ces, and atiurances in the law whatſoever, for the further, better, 
more perfe&, and abſolute granting, conveying, ſettling, and aſſuring 
of the ſame capital meſſuage, lands, tenements, herevitaments, and 
piemiſes, to and for the uſes and purpoſes, upon trults, and under 
and ſubject to the proviſoes, limitations, and agreements, herein be- 
fore-mentioned, expreſſed, and declared, of and concerning the ſame, 
as bythe ſaid David Edwards and Francis Golding or either of them, 
their or either of their heirs, executors, or admimitrators, or their or 
zay of their counſel learned in the law ſhall be reaſonably advifed, f 
deviſed, or required: fo as ſuch further aſſurances contain in them 

no further or other warranty or cdvehHants than againſt the perſon or | 
perſons, his, her, or their hetrs, who ſhall make or do the ſame; and | | 
lo 23 the party or parties, who ſhall be requeited to make ſuch further 
allurances, be not cotupelled or compellable, for making or doing 

thereof, to go and travel above hve nies from his, her, or their then 

relpett;ve Ewellings, or places of abode. PROVIDED LASTLY, power of revo- 
ard it is hereby further declared and agreed by and between all the cation. 


— *— A050 ihe 
. 


tnetine his intended wife, and David Edwards, at any time or times 
berealter, during their joint lives, by any writing or weritings under ö 
ten retpedtive hands and ſeals and atteſted by two or mote credible — 
vuneſſes, to revoke, make void, alter, or change all and every or any | 
eule and uſes, eſtate and eſtaten, herein aud heteby before limited | 
2rd declared, or mentioned or intended to be limited and declared, of 1 
and in the capital meſſuage, lands, tenements, heteditaments, and 
Mm 2 premiles 


Ne. II. 
1 


Concluſion. 
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thereof, any thing herein contained to the contrary thereof in 2 


- theſe preſents their hands and ſeals have ſubſcribed and ſet, te a 


11 bt. 


premiſes aforeſaid, or of and in any part or parcel thereof, and tg 
declare new and other uſes of the ſame, or of any part or Parcel 


wiſe notwithſtanding. IN WITNESS W HEREOF the parti, u 


and year firſt above- written. 


| . 
Sealed, and delivered, being Abraham Barker. (Lö) : 

firſt duly ſtamped, in the Cecilia Barker, (L. 8) 
preſence of David Edwards, (L.$) 
George Carter. Francis Golding, (Lö 
William Browne. Charles Browne, (L. d. 

Richard More. (L. 8.) firml 

John Barker. (L. 5) folk, 


Katherine Edwards, (5 
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No, III. 


% O8L1GATION, or BON p, with Co MDI Io for 
| the Payment of Money. | 


NOW ALL MEN by theſe preſents, that I David Edwards, of 

Lincoln's Inn in the county of Middleſex, eſquite, am held and 
firmly bound to Abraham Barker of Dale-Hall in the county of Nor- 
folk, eſquite, in ten thouſand pounds of lawful money of Great- 
Britain, to be paid to the faid Abraham Barker, or his certain attor- 
ney, executors, adminiſtrators, or aſſigns; for which payment well 
and truly to be made, I bind myſelf, my heirs, executors, and admi- 
ſttators, firmly by theſe preſents, ſealed with my ſeal. Dated the 
fourth day of September in the twenty-firſt year of the reign of our 
ſovereign lord GEORGE the ſecond by the grace of God king of 
Great-Britain, France, and Ireland, defender of the faith, and fo forth, 
and in the year of our Lord one thouſand, ſeven hundred, and forty- 
ſeven. | | 
THE CONDITION of this obligation is ſuch, that if the above 
bounden David Edwards, his heirs, executors, or adminiſtrators, do 
and ſhall well and truly pay, or cauſe to be paid, unto the above- 
named Abraham Barker, his executors, adminittrators, or aſſigns, the 
full ſum of fire thouſand pounds of lawful Britiſh money, with lawful 
intetelt for the ſame, on the fourth day of March next enfuing the 
date of the above-written obligation, then this obligation ſhall be 


rirtue, 


Sealed, and delivered, being David Edwards. (L. 8.) 
nrſt duly ſtamped, in the 
preſence of 
George Carter, 
William Browne. 


void and of none effect, or elle thall be and remain in full force and 


No. III. 


Ne. IV. 


Sberiff's return. 
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Wo 
A Fins of Lands, ſur Cognizance de Droit, come Ceo, te, 


g. 1 Writ of Covenant; or Pratcive, 


6 the ſecond by the grace of God of Great-Biiin 
France, and Ireland king, defender of the faith, and ſo for, 
to the ſheriff of Norfolk, greeting. COMMAND Abraham Bake, 
eſquite, and Cecilia his wife, and John Barker, eſquire, that jutl 
and without delay they perform to David Edwards, efquire, . 
venant made between them of two meſſuages, two gardens, thre 


mic. 


1 * * 
28 


lleri! 


hundred acres of land, one hundred acres of meadow, two hundre N 
acres of paſture, and fifty acres of wood, with the appurtenances, in 
Dale; and unlefs they ſhall fo do, and if the ſaid David ſhall 11 Jann 
you. ſecurity of proſecuting his claim, then ſummon by good fun. os 
monets the ſaid Abraham, Cecilia, and John, that they appear before Crec 
our juſtices, at Weſtminſter, from the day of unt Michael in oe — 
month, to ſhew wherefore they have not done it: and have you ee 
there the ſummoners, and this wiit. WITNESS ourſelt at Wet. achn 
minſter, the ninth day of Odo ber, in the twenty-firſt year of ou we 
reign. 0! th 
: they 
| : tle 
des of PIN Summoners of the with- | Abt 
— . ran — — | heir: 
| 5 * Cecilia, and John. Ts * 19 
| ? >” cver 
$ 2. The Licence to apree. and 
Cina 

Norfolk, ? DAVID EDWARDS, eſquire, gives to the [ord the 

to wit. king ten marks, for licence to agree with Abratum 

Barker, eſquite, of a plea of covenant of {wo meſſuages, two gatvets, 
three hundred actes of land, one hundred acres of meadow, two FA 
hundred acres of paſture, and fifty actes of wood, with the apput- i 
tenances, in Dale, | 43 . 


Abraham, Cecilia, and John, have acknowleged the aſofeſaid tert: 


$. 3. The Concord. 


AND THE AGREEMENT is SUCH, to wit, that the aſotef 


ments, 


* 2 — 


ments. with the appurtenances, to be the right of him the ſaid David, 
a; thoſe which the ſaid David hath of the gift of the aforeſaid Abra- 
bam. Cecilia, and John; and thoſe they have remiſed and quitted 
claim, from them and their heirs, to the aforeſaid David and his heirs 
ior ever, And further, the ſame Abraham, Cecilia, and John, have 
+ ned for themlelves and their heirs, that they will warrant to the 
*rcaid David, and his beirs, the aforeſaid tenements, with the ap- 
purtenances, againſt all men for ever, And for this recognition, re- 

1-claimn, warranty, fine, and agreement, the ſaid David hath 


mile, qui K | 
gin to the ſaid Abraham, Cecilia and John, two hundred pounds 


llerling. 
F. 4. The Nele, or Abſirad. 


Norfolk, }) BETWEEN David Edwards, efquire, complainant, and 
to wit, Abraham Barker, elquire, and Cecilia his wife, and 
[hn Barker, eſquire, defotc:ants, of two meſſuages, two gardens, 
tice hundred acres of land, one hundred acres of meadow, two hun- 
cred acres of paſtute, and fifty acres of wood, with the appurte- 
nances, in Date, whereupon a plea of covenant was ſummoned be- 
tween them; to wit, that the ſaid Abraham, Cecilia, and John, have 
acknowleged the aforeſaid tenements, with the appurtenances, to be 
the tight of him the ſaid David, as thoſe which the ſaid David hath 
of the gilt of the aforeſaid Abraham, Cecilia, and John; and thoſe 
they haye remiſed and quitted claim, from them and their heirs, to 


Alnaham, Cecilia, and John, have granted for themſelves, and their 
heirs, that they will warrant to the aforeſaid David, and his heirs, 
the aforefaid tenements, with the appurtenances, againſt all men tor 
ever. And for this recognition, remiſe, quit-claim, warranty, ſine, 
2nd agteentent, the ſaid David hath given to the ſaid Abraham, Ce- 
Cilia, and John, two hundred pounds ſterling. 2 


y. 5. The Feat, Chirozraph, or Indentures, of the Fins, 
Norfolk, THIS 1S THE FINAL AGREEMENT, made in the 
to wit, 5 court of the lord the king at Weſtminfler, from the 
Cay ot aint Michael in one month, in the twenty firſt year of the 
egg of the lord GeonGe the ſecond by the grace of God of Great- 
vin, France, and Ireland king, defender of the faith, and fo forth, 
b-lore John Willes, Thomas Abney, Thomas Burnet, and Thomas 


ach, jutces, and other laithtul ſubjects of the lord the king then 


Abraham 
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tle aloreſaid David and his heirs for ever. And further, the fame- 


tene pictcut, between David Edwards, eſquite, complainant, and 


No. IV. 
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Ne. IV. 


ary, in the term of faint Hilary, in the twenty firſt year of the lig 
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Abraham Barker, eſquire, and Cecilia his wife, and John Barks 
eſquire, deforciants, of two meſſuages, two gardens, three bundre 
actes of land, one hundred acres of meadow, two hundred acres of 
paſture, and fifty acres of wood, with the appurtenances, in Dit 
whereupon a plea of covenant was ſummoned between them in dt 
ſaid court; to wit, that the aforeſaid Abraham, Cecilia, and Johy, 
have acknowleged the aforeſaid tenements, with the appurtenance: 
to be the right of him the faid David, as thoſe which the ſaid Dar 
hath of the gift of the aforeſaid Abraham, Cecilia, and John; ang 
thoſe they have remiſed and quitted claim, from them and their hein 
to the aforeſaid David and his heirs for ever. And further, the 
ſame Abraham, Cecilia, and John, have granted for themſelves ay 
their heirs, that they will warrant to the aforeſaid David and hi 
heirs, the aforeſaid tenements, with the appurtenances, again{ al 
men for ever. And for this recognition, remile, quit-claim, warm. 
ty, fine, and agreement, the ſaid David hath given to the ſaid Abr. 
ham, Cecilia, and John, two hundred pounds ſterling. 


$. 6. Proclamations, endorſed on the Fix r, according ts the Statut, 


THE FIRST proclamation was made the ſixteenth day of Noven. 
ber, in the term of faint Michael, in the twenty firſt year of the bing 
Within written, 5 


THE SECOND proclamation was made the fourth day of Febr. 


within written. s 
THE THIRD proclamation was made the thirteenth day of My, 
in the term of Eaſter, in the twenty firſt year of the king withis 
written, 
THE FOURTH proclamation was made the tweniy-eighth dy 
of June, in the term of Holy Trinity, in the twenty ſecond year dt 
the king within written, 
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| No. v. 
common RE cov ERY of Lands, with “ double Poucher. 


91. Writ of Entry ſur Diſſeiſin in the Poſt ; or PRatciye, 


FORGE the ſecond by the grace of God of Great-Britain, 

France, and Ireland king, defender of the faith, and fo forth; 
the ſheriff of Norfolk, greeting. COMMAND David Edwards, 
eure, that juilly and without delay he render to Francis Golding, 
rk, two meſſuages, two gardens, three hundred acres of land, one 
undred acres of :neadow, two hundred acres of pailure, and fifty 
tes 07 wood, with the appurtenances, in Dale, which he claims to 
de lis rizht and inberitance, and into which the ſaid David hath not 
ery, unlets after the diſſeiſin, which Hugh Hunt thereof unjuſtly, 
ind without judgment, hath made to the aforeſaid Francis, within 
hicty years now laſt paſt, as he faith, and whereupon he complains. | 
bat the aforeſaid David deforceth him. And unlets he thall ſo do, 
nd it the faid Francis Rall give you ſecurity of proſecuting his 
aim, then ſum mon by good tummoners the ſaid David, that he ap- 
ear before our juſtices at Weſtminſter, on the oQtave of faint Mar- 
in, to ſhew whereof he hath not done it: and have you there the 
ummoners, and this writ. WITNESS ourſelf at Weltminſter, the 
wenty-niath day of October, in the twenty-fuſt year of our reign. 


ledges of F John Doe. Summoners of the f John Den. 
droſecution, N Richard Roe. withinnamed David, 


* 


g. 2. Exemplification | of the Recovery Roll. 


GEORGE the ſecond by the grace of God of Great Britain, 
lance, and Ireland king, defender of the faith, and fo forth; to all 
on hom theſe our preſent letters ſhall come, greeting. KNOW 
IE. that among the pleas of land, enrolled at Weſtminſter, before 
ir Jan Voiles, knight, and his fellows, our juſtices of the bench, 
the term of ſajut Michael, in the twenty-firſt year of our reign, 
pon the fifty-tccond roll it is thus contained. ENTRY returnable Return, 


* x . + * 

* Note, that i! the recovery be had with ſingle voucher, the parts marked © thus“ 
N * ac onitted, : 

vel. Il. Nn -- 100 


Richard Fen. Sheriff men 
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——- on the oQave of faint Martin. NORFOLK, to wit; Prareis Gold 
Demand againſt ing, clerk, in his proper perſon demaàndeth againſt David Edu 
the tenant, eſquite, two meſſuages, two ens, three hundred acres of land 
one hundred acres of meadow, two hundred acres of paſture nad 
fifty acres of wood, with the a tenances, in Dale, as his f bt 
and inheritance, and into which the iaid David hath not entry, unlel 
atter the diſſeiſin, which Hugh nt thereof unjuſtly, and Without 
judgment, hath made to the aforèſaid Prancis, within thirty Jews 
Count. now laft paſt. And whereupon he faith, that he himſelf was ſelſed 
of the tenements aforeſaid, with the appurtenances, in his deweſe 
as of fee and right, in time of peace, in the time of the lord the king 
Eſplees. that now is, by taking thereof to the value [V of fix (hillings and 
eight pence, and more, in rents, corn, and graſs: ] and into which 
"RP the ſaid David hath not entry, unleſs as aforeſaid: ] and thereupon 
| Defence of the he bringeth ſuit, [and good proof.) AND the ſaid David in hi 
tenant. proper perſon comes and defendeth his right, when [and where it 
Voucher. ſhall behove him,] and thereupon voucheth to warrranty * John 
Barker, eſquite, who is preſent here in court in his proper pelo, 
% Warranty, «© and the tenements aforeſaid with the appurtenances to him freely 
« warranteth, [and prays that the ſaid Francis may count again 
*Demandagainit « hjmy,] AND hereupon the ſaid Francis demandeth againſt the id 
the vouchee. « John, tenant by his own wartanty, the tenements afoteſaid vith 
„Count. the appurtenances, in form aforeſaid, c. And whereupoa he 
« ſaith, that he himſelf was ſeiſed of the tenements aforeſaid, with 
& the appurtenances, in his demeſne as of fee and right, in tine uf 
te peace, in the time of the lord the king that now is, by taking the 
« profits thereof to the value, &c. And into which, Ec. And 
* Defence of the « thereupon he bringeth ſuit, Sc. AND the aforeſaid John, tern 
vouchee. « by his own warranty, detends his right, when, Cc. and thereup:1 
econdvoucher- « he further voucketh to warrranty? jacob Morland ; who is pielent 
Warranty. here in court in his proper perſon, and the tenements aforeſaid, with 


uch, 


* 


Demand againſt the appurtenances, to him freely warranteth, c. AND hereupan 


the common 
veuchee, 


the ſaid Francis demandeth againlt the ſaid Jacob, tenant by bis onn 
warran'y, the tænements aforclaid, with the appuricnances, in torn 
aforclaid, Sc. And whereupon he ſaith, that ho himſelf was feiledd 
the tenemeuts aforeſaid, with the appurtenances, in his demeſae 23 0 
fee and right, in time of peace, in the time of the l0:d the king t 
now is, by taking the provits thereof to the v-Ive, &c. Ani in 
Defence of ihe which, c. And thereupon he bringeth fuit, Sc. AND the atore 
ammonvoucnee. faid Jacob, tenant by his own warranty, deſends his right, when, C. 

And ſaith that the aforeſaid Hugh did not diſſeiſe the aforeſaid Fra 
Plca, ml J Cn. cis of the tenements aforeſaid, as the afoteſaid Francis by his Vit 


Count. 


"4 


* The clauſes, between hooks, are no otherwiſe expreſſed in the record that 
5a Ec | 
| on 11 


LyPENDIY [| 
unt aforeſaid above doth ſuppoſe : and of this he puts himſelf Ne. V. 


d. nd co ) 0 
1 = the country. AND the aforeſaid Francis thereupon craveth a 

0 lezve to imparl ; and he bath it. And afterwards the aforeſaid Fran- Imparlance. 
0 cis cometh again here into court in this ſame term in his proper per- 


nd the aforeſaid Jacob, though ſolemnly called, cometh not pegault of te | 


bt ſon, a : [ 
8 171in, but hath departed in contempt of the court, and maketh de- commonvouchee. | 
Ut ful, THEREFORE IT IS CONSIDERED, that the aforeſaid Tudgment forthe { 
rs Francis do recover his ſeiſin againſt the aforeſaid David of the tene- demandant. 

A ments aforefaid, with the appurtenances; and that the ſaid David Recovery in 

ge hive of the land of the aforeſaid © John, to the value ſof the tene- value. 

N ments aforeſaid ;] and further, that the ſaid John, have of the land 

nd « of the ſaidꝰ Jacob to the value [of the tenements aforeſaid,] And 


the laid Jacob in mercy. AND hereupon the faid Francis prays a - | 
writ of 85 lord the — to be directed to the ſheriff of gt ni n * 
zforefaid, to cauſe him to have full ſeiſin of the tenements aforeſaid 

with the appurtenances : and it is granted unto him, returnable here A ard of the 
without delay, Afterwards, that is to ſay, the twenty eighth day of writof ſeiſin, and 
November in this ſame term, here cometh the ſaid Francis in his return. 

proper perſon; and the ſheriff, namely fir Charles Thompſon, knight, 

now ſendeth, that he by virtue of the writ aforeſaid to him directed, 


id on the twenty fourth day of the ſame month, did caule the faid Fran- 

th cis to have full ſeiſin of the tenements aforeſaid with the appurtenan- 

be ces, as he was commanded, ALL AND SINGULAR which pre- Exemplificatie 
N miles, at the requelt of the ſaid Francis, by the tenor of theſe pre- . | 7 


lents we have held good to be exemplified. In teſtimony whereof 

we have cauſed our ſeal, appointed for ſealing writs in the bench 

z oreſaid, to be affixed to theſe preſents. WITNESS fir John Willes, 7 

knight, at Weſtminſter, the twenty eighth day of November, in the * 

twenty fitſt year of our reign, | . 
| Cooke, 


THE EN D. 


